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Abstract

This paper deals with the Spanish provisions in criminal law requesting apology by
offenders in organized crime, including terrorism. In order to grant parole, apology
is required, among other possible means provided by law, to accredit the
abandonment of the ends and means of the terrorist activity. Those legal provisions
will be contrasted with the experience and narratives of victims and offenders in
cases of terrorism. Final conclusions will be derived in relation to the possibility of
restorative apologies in these contexts.
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Resumen

Este articulo aborda las provisiones esparfiolas en materia de derecho penal que
solicitan la peticibn de perdén de los delincuentes del crimen organizado,
incluyendo el terrorismo. Entre otras medidas posibles que plantea la ley, para
obtener la libertad condicional se requiere una disculpa, para acreditar el abandono
de los fines y los medios de la actividad terrorista. Estas provisiones legales se
contrastaran con la experiencia y las narraciones de victimas y delincuentes en
casos de terrorismo. Se ofrecen conclusiones finales en relacion con la posibilidad
de disculpas restaurativas en estos contextos.
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“Why should we apologize? Is it because we have killed enemies of our people?
Because they have obliged us ...”*

1. Introduction

The use of the word ‘gap’ in the title of this paper does not strictly refer to legal
realism as a critique to legal formalism to better understand the law actually being
applied. We examine here the Spanish legislation on apology at the post-sentencing
level for organized crime in contrast to how it is applied, and how it is experienced
in the real and diverse lives of victims and offenders. We introduce the
methodological perspective of Phenomenology in this kind of victimization,
particularly in cases of terrorism, which owes some credit to Ehrlich’s lebendes
Recht (Hertogh 2009). This paper focuses not on how crime is produced, but on
what happens to its main actors years after. As Wertz (2015, p. 83) contends: “The
goal and subject matter of this method are to understand what has been called
“consciousness” or “lived experience,” and in doing so phenomenology seeks to
freshly clarify and shed light on the very meaning of these words”.

The Spanish penal code refers to apology in two contexts with different meanings
(Bold6 2014). The first one is forgiveness as initiated by the victim. This form of
forgiveness has been regulated in the Spanish criminal system over centuries
(Toméas y Valiente 1961, Alonso Rimo 2002). Even the possibility of a victim’s
forgiveness in crimes such as rape has been allowed until recent times. More and
more this possibility has been restricted to some of the so-called private and semi-
private crimes?. Today, a victim’s forgiveness, as a cause that fully extinguishes
criminal accountability, is envisaged in article 130 of the penal code. Such
forgiveness must be granted explicitly before the sentence is handed down3, to
which end the judge must hear the victim and necessarily take into account her
forgiveness to dismiss the case. In case of crimes against minors or the
incapacitated in need of special protection, judges having heard the public
prosecutor and the victim’s representative, may reject the forgiveness and order
proceedings or the serving of the sentence to continue. The law only mentions the
word “forgiveness” and this might be done by the victim without having received an

apology.

The key idea behind this regulation is that the public interest in criminal law must
prevail upon the restricted possibility of ‘private’ forgiveness. In the last two
decades this kind of forgiveness has been articulated as apology in the form of
restorative justice in many parts of Spain. Restorative justice is defined in article 1.
d of the Directive 2012/29/EU (European Parliament and Council of the European
Union 2012) establishing minimum standards on the rights, support and protection
of victims of crime* as “any process whereby the victim and the offender are
enabled, if they freely consent, to participate actively in the resolution of matters
arising from the criminal offence through the help of an impartial third party”. The
preamble of the Directive includes references to victim-offender mediation, family
group conferencing and sentencing circles.

Beyond legal provisions in Spain, restorative justice public schemes broadly open
the possibility of considering apology at the pre-sentencing®, sentencing and post-

1 Excerpt from the proven facts within the judicial decision of the Spanish National Court (Sentencia de
la Audiencia Nacional, Sala de lo penal, nim. 50, de 17 de junio de 2009).

2 These are crimes of discovery and revelation of secrets (art. 201. 3); slander and defamation (art.
215.3); and damage caused due to serious negligence, in an amount exceeding 80.000 €(art. 267).

3 Before the reform of the 15/2003 Law (Ley Organica 15/2003), victim’'s forgiveness could be granted
before post-sentencing.

4 There is no explicit mention of apology, forgiveness or symbolic reparation in this Directive.

5 According to the legality principle in civil law countries, Spanish public prosecutors don’t have a general
power to dismiss cases. However, the Spanish Criminal Procedural Act reform of 2015 (Ley Orgéanica
13/2015) has introduced certain discretion for public prosecutors to dismiss the cases in minor crimes
when mediation is provided. This has been long in practice for juveniles, particularly since the enactment
of article 19 of the Organic Act 5/2000 (Ley Orgéanica 5/2000), regulating penal responsibility for minors.
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sentencing stage of any kind of crime®, but they are mainly used for minor
offences. This is particularly the case for juvenile justice (lgartua 2015, Olalde
2015). In those schemes, within the context of restorative justice, symbolic
reparation might be provided by promoting the apology of offenders and the
victims’ forgiveness.

The second context of apology in Spanish criminal law is the post-sentencing level
in cases of organized crime, including terrorism. This is provided in articles 90. 8
and 92. 2 of the penal code and article 72. 6 of the Organic General Penitentiary
Law (Ley Organica 1/1979), reformed by the Spanish Organic Law 7/2003 (Ley
Organica 7/2003). Here the initiative is taken by the offender in order to be granted
certain rights and parole after having served three fourths of the sentence and
being classified in the so-called “third tier”. Again, restorative justice has been
proposed to facilitate this kind of apology, but in most cases victims do not have a
major role.

This paper deals with this second apology context, contrasting legal provisions and
stakeholders’ experiences with specific concentration in the case of ETA terrorism.
With a Marxist ideology, ETA (Basque Homeland and Freedom) emerged in 1959
and has perpetrated terrorist violence as an instrument for independence from
Spain and France (Muro 2008). The ceasefire of ETA, but not complete
disbandment, was made public on October 20, 20117.

In order to contextualize the magnitude of ETA’s victimization, we quote Landa
(2013, p. 1-2):

According to the most recent official Base Report on Human Rights Violations in the
Basque Country for the period of time between 1960 and 2013, the number of
deaths amounts to 837: the vast majority of them as a result of terrorist attacks
(811); 15 following abduction; 3 still missing; and the rest due to other
circumstances (Carmena and Landa 2013, p. 12). That report also includes data
relating to people injured by the actions of ETA, reporting between 2,365 and 2,600
as the total number of casualties. 2,179 people injured in terrorist attacks; 15
abducted and shot in the leg; 41 abducted and released; 6 abducted and released
by security forces; 97 abducted to steal a vehicle; 27 injured in the context of so-
called street violence. Further relevant data deals with the number of terrorist
attacks (around 3,600), economic extortion (thousands of people), people forced to
use bodyguards (between 1,500 and 2,000) and incidents of street violence
(approx. 4,500) (Carmena et al., 2013, p. 12). The complete picture of the
violence, however, cannot leave aside violations of human rights committed by the
State or actors connected to the State before and after the establishment of

This act uses the term “conciliation” and defines it as the minor providing psychological satisfaction to
the victim by showing remorse and being willing to apologize. This apology has to be accepted by the
victim. The act distinguishes between conciliation and reparation. Conciliation can also be considered at
the post-sentencing level (art. 51). See also articles 5, 15 and 60. 5 of the Royal Decree Act 1774/2004
(Real Decreto 1774/2004) regulating the Organic Act 5/2000 (Ley Organica 5/2000). Any kind of
restorative justice scheme should respect article 12 of the Directive 2012/29/EU (European Parliament
and Council of the European Union 2012). This article has been transposed into article 15 of the Spanish
4/2015 Act (Ley 4/2015).

5 For other crimes outside terrorism and organized crime probation is possible for sentences up to two
years and when an effort to repair is proven. It can include developing a restorative justice program
(art. 80 of the Spanish penal code, after its amendment in 2015). In the final glossary of the
Recommendation CM/Rec(2010)1 of the Council of Europe on Probation Rules (adopted by the
Committee of Ministers on 20 January 2010 at the 1075th meeting of the Ministers’ Deputies),
restorative justice is defined as follows: “Restorative justice includes approaches and programmes based
on several underlying assumptions: a. that the response to crime should repair as much as possible the
harm suffered by the victim; b. that offenders should be brought to understand that their behaviour is
not acceptable and that it has had some real consequences for the victim and the community; c. that
offenders can and should accept responsibility for their action; d. that victims should have an
opportunity to express their needs and to participate in determining the best way for the offender to
make reparation, and e. that the community has a responsibility to contribute to this process”.

7 To read ETA’s public declaration, see ETA (2011). According to data of Etxerat (2016), a support
organization of family members of prisoners, at the beginning of 2016, there were 293 ETA inmates in
Spanish prisons, 85 in France and 1 in Portugal.
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democracy: counterterrorism abuses were added to the uninterrupted period of
repression since the Spanish Civil War onwards.

However, considering that ETA caused further victimization during democracy,
there is a deep social and academic debate on the link of Franco’s dictatorship and
the emergence and persistence of ETA, as well as on the systematic character and
political meaning of abuses by different police forces —including French ones- during
democracy (L6épez Romo 2014, Arregi 2015). This debate is important to
understand the different meanings of apology to different stakeholders in the
Basque Country and Spain.

2. Apology and Spanish criminal law and programmes at the post-
sentencing level: the case of terrorism

2.1. Legal provisions on apology

The regulation of terrorism in the Spanish penal code has been described as a
breach of the principles of individualized rehabilitation and non-discrimination,
mainly after the reform operated by the above mentioned Organic Law 7/2003 (Ley
Organica 7/2003) in relation to the full and effective completion of the sentence.

Prisoners serving a sentence for terrorism and organized crime have a specific
penitentiary policy that, among other things (Landa 2014, p. 3), implies the
requirement of three additional conditions in order to progress into the third tier —
release back into the community, or to obtain parole:

a) An irreversible security period (article 36. 2 penal code).
b) Full completion of the sentence (article 78 penal code), and

¢) Abandonment and collaboration (article 72. 6 Organic General Penitentiary
Law) (Ley Orgéanica 1/1979)8.

According to art. 90. 8 and 92. 2 of the penal code, after the 1/2015 reform, in
order to grant parole:

(...) the convict must show unequivocal signs of having abandoned the ends and
means of the terrorist activity and of having also actively collaborated with the
authorities, either to prevent other criminal offences being committed by the
organisation or terrorist group, or to mitigate the effects of his criminal offence, or
to identify, capture and prosecute those responsible for terrorist offences, to secure
evidence, or to prevent the activities or development of the organizations or
associations to which he has belonged or with which he has collaborated, which
may be accredited by a specific declaration of disavowal of their criminal activities
and abandoning violence, and specifically apologising to the victims of his criminal
offence, as well as by means of technical reports that accredit that the convict has
really cut off ties with the terrorist organisation and the environment and activities
of unlawful associations and groups that surround these, and that he has
collaborated with the authorities®.

Thus, apology seems regulated as a mere way to prove the requirement of
abandonment. This provision can be related to the new possibility, as introduced by
the article 13 of the 4/2015 Law on the Statute of the Victims of Crime (Ley
4/2015), that victims may be informed and appeal certain decisions at the post-
sentencing level (Nistal Burén 2015). If victims have indicated that they want to be
informed, they can appeal the granting of penitentiary releases and parole.
However, it is not provided explicitly that victims must be notified about apologies.

Apart from this, in order to get parole and with the exception of those who become
insolvent, all prisoners must have paid the civil liability costs arising from the felony
(art. 72. 5 and 6 of the General Penitentiary Organic Law) (Ley Orgéanica 1/1979).

8 See also art. 102 of the Penitentiary Regulations (Faraldo 2014, p. 16).
® Official translation into English of the Spanish criminal code provided by the Ministry of Justice.
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Some authors have criticized that the stress on victims’ rights endangers the social
rehabilitation and other prisoner’s rights, which are extremely important at the
post-sentencing level. Accordingly it is argued, at this level the victim should not be
given such a protagonist role because social rehabilitation should come before
retribution or general preventive considerations (Landa 2014, p. 10, Faraldo 2014).
There is debate about whether victims should have any rights with respect to post-
sentencing decisions. Moreover, some reject the interpretation of apologies as a
sine qua non condition to show repentance in order to progress to the third tier.
However, this will largely depend on the political climate and the logic of the
criminal justice system itself. If the logic is mainly centered on the punishment of
offenders, instead of the reparation of victims, political misuse and
misinterpretation of victims’ needs and rights will be more likely.

2.2. Restorative justice programs to favor apology

During this time, the legal provision concerning apology for terrorism was
implemented as a mere declarations in a petition of pardon to be signed by some
prisoners, but which was never provided to the victims. In fact, some of those
declarations contained the expression “l apologize by statutory imperative” If read
by victims, it is likely that this would have caused more harm to them by
“secondary victimization” (Varona 2009).

Paradoxically, in the Spanish regulations to protect victims of terrorism, restorative
justice is not explicitly mentioned, although several principles derived from it should
be taken into account as basis for this practice.

Without any relationship to the legal provisions, restorative encounters in cases of
ETA terrorism started as an innovative project under the initiative of prisoners of
the so-called via Nanclares in 2011 (Varona 2013, 2014). Prisoners wanted to face
their victims and some wanted to personally apologize.

The so-called via Nanclares prisoners are a minority who have undergone self-
criticism of their former activity, have made petitions for pardon to the victims,
have paid their civil liability, and have abandoned ETA (Landa 2014, p. 3).
Restorative encounters were made public at the end of 2011. They were greeted by
a strong outcry of mistrust and harsh criticism by some victims’ associations and
the independent left!®, albeit there was satisfaction by the restorative process
participants and most human rights activists (Pascual 2013, Olalde 2014, Varona
and Soleto 2014).

By the end of 2011, eleven victims had met with ex-ETA terrorists. In five of those
cases, victims met with an ex-terrorist condemned for their victimization or
belonging to the same terrorist cell responsible for the killing. Only in one case was
communication carried out by letter. The rest included letters and face-to-face
encounters, inside or outside prison, with the help of experienced facilitators. Some
of these encounters ended with an apology by the offender that was interpreted in
different ways by the victims, as discussed lateri?l.

After the Spanish general elections of November 2011, the new Interior Ministry of
the People’s Party (PP) was skeptical of the restorative project and encounters,
which were suspended temporarily. Later, on the 26™ of April 2012, PP presented
its own reinsertion plan where reparative encounters could be implemented in order
to ask for forgiveness considering the legal provisions!2. The original promoters

10 This term is used by Basque left wing parties looking for the independence of the Basque Country such
as Batasuna or Aralar.

11 Cfr. the case of Maixabel Lasa, as commented below.

12 programa para el desarrollo de la politica penitenciaria de reinsercion individual en el marco de la ley.
This program could be applied not only to ETA but also to other terrorist groups and organized crime. It
foresees educational and training workshops for prisoners. In this sense, reparative encounters are just
one possibility within the program related to obtaining penitentiary benefits, the third tier or grade,
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criticized this plan because of its alarmist media coverage; its priority to victims for
the promotion of these encounters; and the lack of trained facilitators and
preparatory meetings (Urkijo et al. 2012).

In June 2012, the sister of a politician who had been Kkilled expressed to
penitentiary institutions her desire to meet with one of those condemned for the
killing who had previously showed remorse. She stated that she wanted to prove
the pointlessness of the reinsertion plan. After the encounter, she declared that she
listened to his apology, but that what she really wanted was to ask him to
collaborate with justice ‘by identifying other terrorists and helping to resolve other
crimes’. According to her, the prisoner did not answer this even though he knew
how central truth is for victims. After asking him when he entered ETA and the
areas in which he had operated, she read him a list of fourteen unsolved crimes
committed in those areas. As far as she was concerned, if there was no
collaboration with justice, asking for forgiveness ‘is useless’. She believed that
rehabilitation did not require the killer to meet with her. She further stated that she
did not need any apology: ‘I neither forgive nor forget ... it is impossible to forgive
him for a crime that causes something as irremediable as death. The person who
should forgive is dead. | cannot forgive for him’*3.

She expressed her concern about these encounters because they might cause
further suffering for victims. She also criticized both the central and Basque
governments for not having asked victims their opinion prior to undertaking the
initiative: ‘They want to muddle our brains and minds with talk of forgiveness and
repentance ... What really comforts all victims is knowing the truth about those who
killed our relatives and that those killers are condemned and given penalties in
keeping with their crimes and made to serve them'.

In terms of comparative experiences abroad (Horgan and Braddock 2010), it
seems unrealistic to think that prisoners will be willing to face the stigma of ‘snitch’
when only a minority of them have taken the step to face the stigma of ‘traitor’
before ETA members and supporters. Moreover, restorative justice programs are
individualized programs that require the free participation of the person concerned
who cannot speak for others.

According to most criminal law academics (Landa 2014, p. 9):

Taking collaboration further into broader aims like concrete collaboration with the
authorities, or declation, in order to reveal relevant information concerning facts
and persons cannot be required in a penitentiary policy context as a necessary
condition of recategorisation. Nevertheless, such extraordinary collaboration should
make it possible to obtain special benefits, as is the case at the sentencing stage
(article 579,4 penal code).

This is also the point of view stated in the Peace and Coexistence Plan of the
Basque Government through the so-called 2014 Hitzeman program for social
rehabilitation of prisoners where restorative justice is mentioned on several
occasions, even though no specific programs have been developed because the
Basque Government does not manage prisons (Basque Government 2014)1°.

The following diagrams illustrate, in summary, the main political, social and
academic positions in conflict:

conditional release or a semi liberty regime for prison sentences. Cfr. art. 72 of the Penitentiary Law
(Ley Organica 1/1979).

13 For a better contextualization of this case, see Martinez (2012).

14 Horgan and Braddock (2010) analyze how so-called de-radicalization programs operate in five
countries (lreand, Colombia, Indonesia, Yemen and Saudi Arabia) without clear results on
conceptualizing interventions to change the behavior of terrorist offenders.

15 Some authors argue for a pro reo interpretation inspired by the so called flexible model of prison
administration provided in article 100. 2 of Prison Regulations (Landa 2014, p. 13). Related to the
criminal law principle in dubio pro reo, a pro reo interpretation means that interpretation of legal
uncertainties should always be done in favour of the defendant, also at the post-sentencing level.
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Principle of social
rehabilitation at the post-
sentencing level: victims
cannot block it with
demands of apology

Victims' rights to be heard
and contribute in social
rehabilitation in a restorative
justice sense: prisoners’
initiative to apologize might be
a step towards restoration

3. Apology law in action as experienced by stakeholders: in particular
offenders and victims

We have referred to the position of several stakeholders (policy makers, politicians,
activists and academics) considering the regulation of apology in cases of terrorism.
Now we concentrate on the experiences of apology and forgiveness by victims and
offenders. To do so we analyze the results of our empirical studies on victims of
terrorism and their families in the Basque Country (De la Cuesta 2014, Varona
2015, 2016). Both qualitative and quantitative methodologies have been used in
these studies, which primarily used focus groups and interviews with victims® and
offenders?’.

In our 2013 study, our research team attempted to reach the whole universe of
registered secondary victims (around 400). In order to do that we used the Basque
Government database of family members of murdered victims by terrorist
organizations since 1960, mainly ETA. We obtained 154 responses to our
questionnaire administered via face-to-face, ordinary mail and e-mail. We inquired
about restorative justice and its meaning. Additionally, we developed two focus
groups with 24 victims of family members whose loved ones were murdered by
terrorist organizations in the Basque Country. Within the same line of research,
using the snowball technique, in our 2014 and 2015 studies, we continued
developing focus groups with the same type of victims — also including direct
victims or survivors. Most family members, considered as indirect victims, were
middle-aged widows, sisters or daughters of the murdered person. In the 2014 and
2015 studies, we worked with 36 victims. And in the 2015 study we also
interviewed two offenders who were out of prison after a long sentence.

In this section we discuss the meaning of apology. We believe it is more than the
general meaning of restorative justice. We conclude that restorative justice, as
understood today, is the most coherent theory for victims’ and offenders’ interests
concerning apologies and forgiveness.

We also take into account empirical categorization based on interpersonal conflicts
in relation to the universal needs of victims, as discussed in the work of Kirchhoff,
Strack & Wagner (2013). Those needs, which should be contextualized and
individualized, are the for respect, meaning, acceptance, well-being, -efficacy, and
safety. Kirchhoff et al. (2013) argue that these needs must be addressed in order

16 These are mainly victims of ETA but also of other terrorist groups operating in the Basque Country.
17 We have analyzed some statements by offenders who belonged to ETA (Varona 2014, 2016, De la
Cuesta 2015).
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to achieve reconciliation'®. We contend that free apology can relate to all of these
needs.

Our research shows that apologies are intimate and personal processes between
victims and offenders. This does not exclude public impact and social dimensions,
but free will, help of facilitators and resources from other agents should always be
guaranteed for a positive outcome in terms of human rights.

Public debate favors confusion of terms: acknowledgment of the harm done,
accountability, repentance, remorse (see Bandes 2013). To clarify, Rohne (2008)
proposes a three-level analysis of restorative justice: the process or dynamics
(mediation / panels, conferences, circles), the results (reparation / reinsertion /
recovery / restoration) and the objectives (justice / reconciliation / forgiveness). In
Spanish law apology is envisioned as merely the proof of terrorism abandonment.
In that sense the law applies an instrumental view of victims and apology.
However, for many victims we interviewed, apology is considered a process where
sincerity should be shown more than other results, one not necessarily without
forgiveness as an objective, but as part of symbolic reparation. This reparation is
understood by some as a form of justice for irreparable harms including murder. In
comparison to the two case studies, Maixabel Lasa’'s case is an example of the
diversity and dynamics of victimizations. She implicitly forgives and she seems to
be more interested in reconciliation rather than reparation. However these are
elusive terms that change with every person and context. This is so in the case of
Ifaki Rekarte.

Accepting apology and forgiveness brings relief to the victim and in that sense it
can be a unilateral process more for her rather than the offender (Armour and
Umbreit 2004, Echeburta 2013, Okimoto et al. 2013). However any regulation of
apology in criminal law usually looks for benefits shortening the offender’s prison
sentence (Echano 2009). This can create confusion for the victim and her
expectation of a sincere and meaningful apology.

In the end, some understanding is needed around who should apologize to whom
(contemplating both private and public apology), about what, when, how and what
for. The following fragments illustrate the variety of victims’ and offenders’
opinions'® in the context of this article. Without an in-depth analysis here but by
considering the complexity and variety of victims’ and offenders’ opinions, the
following extracts from focus groups and interviews illustrate what some of their
unique needs and experiences were:

3.1. Who should apologize to whom?

- The Kkiller of my husband asked for forgiveness, but to whom and what for? (v1-
2015).

- Different family members of the person who was killed have different opinions.
Some want to forgive. Others do not (v2-2015).

- | don’t think that the term “terrorism” helps people (who have fought in armed
organizations) to participate in peace processes (01-2014).

- 1 don’t think I want an apology, | don’t know what an apology is. This will be kept
within myself, but | do want a public acknowledgement of what happened and
perhaps one thing will lead to another (v3-2015).

18 See, in particular on victims of terrorism, Lynch and Argomaniz (2015), Pemberton (2014) and Renner
and Spencer (2012).

1% These opinions are extracted from the research indicated in the first paragraph of this section. “V”
stands for victim and “O” for offender.
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3.2

3.3.

3.4.

3.5.

520

About what?

- |1 can only think in terms of apology and forgiveness by thinking that he (the
offender) is coming back to society (v1-2015).

- You cannot force victims to forgive, but offenders should reflect on their
responsibility towards the victims ... Apologizing should not be seen as something
that humiliates or stigmatizes but as a revolutionary act of accountability (v9-
2013).

- He apologized to me as a member of the terrorist group responding of all attacks
committed by the organization. | was assured that he would not obtain any kind of
legal benefit (v9-2013).

When?

- After so many years after the attack, offenders have not been brought to justice.
Probably they will never be. | cannot forgive because | still cannot put into words
what happened. When | think about it, it is just like being 15 again (v1-2015).

- Nobody has apologized when getting out of prison (v2-2015).

- I don’t need apologies because | have already done my work. If the perpetrator
would need to apologize and has done his itinerary, perhaps | might listen to him
for the sake of human solidarity, to listen to another human being that says ‘help
me, | want to apologize’. But, of course, before that, justice has to be done and
that includes collaborating with the administration of justice. This has not been
done in the restorative encounters. This is putting the cart before the horse (v3-
2015).

How?

- | have had the experience of a restorative encounter with people of the via
Nanclares. They apologized to me, but without using the word apology. | forgave
them without using that word either (v1-2015).

- You can get to forgive if the person who apologizes is sincere (v2-2015).

- To repair the past, reflection based on ethical principles must be done. All
sufferings, mine and yours, should be recognized and rejected, but this cannot be
done as a legal obligation. It is obvious that we acknowledge the use of suffering,
we justified it for political ends. We should not have done that. It was wrong to
think that anything goes. Everyone will have to reflect on that. I acknowledge I
have produced harm, conscious of what | was doing, and it was not justified. But it
is not fair to make prisoners the only responsible of the harm produced because
there were also political ideologists of what was done ... For me it would have been
easier not to recognize this so | wouldn’t have been rejected by other prisoners and
neighbors. It was not that | was tired or | wanted to get out of prison, it was that |
wanted to change ... It is not a question of the passing of time. We should not allow
let bygones be bygones. We should face victims and acknowledge that their
suffering was unjust and should have never happened, independently of who was
the perpetrator. It is insufficient to look for the truth only in judicial terms. | want
to say to young people that we were not monsters, but young people who were
wrong about the use of violence (03-2015).

What for?

- At first | didn’t want to participate in the restorative encounters and now | am not
saying they are a panacea .. Those who apologize keep being people who have
killed, but their discourse can be very useful from an ethical standpoint: killing is
bad (v1-2015).

- But, paradoxically, later, they suffer amnesia, they don’t remember other Killings
(v2-2015).

- It is not about amnesia, they are treated as traitors by the terrorist organization,
but they don’t want the stigma of informers (v3-2015).
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- To avoid identification of other offenders is not coherent with the centrality that
they say they give to the victims. They know how important truth is for them (v4-
2015).

- Perhaps there should be legal provisions for better scenarios for favoring apology
and truth (v5-2015).

- | feel well having accepted his apologies and letting his life go (v6-2013).
- 1 would not allow any kind of apologies about my father’s murder (v7-2013).

- We could contribute with our forgiveness, because we are a lot of victims without
hate (v8-2013).

- To remember is a work, first, of an individual character, each one about the part
for which he/she is responsible or has experienced pain or both things. It implies a
journey towards oneself to, later in a second phase (analytical not chronological),
continue with an endless work of empathy, mainly towards the victims. From a
collective point of view, not necessarily institutional, means gathering individual
wills or engagements, acknowledging differences. To remember is an emotional,
cognitive, social and existential journey towards the abyss. | am talking as a person
who is immersed in such a journey. It means to wonder about psychological,
family, groups, social ... factors. It is a journey that surprises you with the
unexpected. One doesn’t know of what was able to do, generating countless and
irreparable suffering, but one doesn’t know either of what he is able to in positive
terms now ... positive unexpected experiences include the forgiveness or nearing by
victims, even if indirectly... perhaps in other kind of crimes repentance is easier
because there is not such a social context (02-2015).

In order to reach some provisional conclusions on some aspects of the polyphony of
voices shown above, we will briefly comment on two study cases: the case of a
victim Maixabel Lasa, and the case of a former ETA prisoner Ifiaki Rekarte (2015).
The information on these cases comes from academic literature, statements and
books by Lasa and Rekarte’s in their own narrative, as well as interviews of them in
the media.

3.6. The case study of Maixabel Lasa: beyond victimization

Maixabel Lasa is a woman whose husband was killed by ETA. Later she worked as
expert and head of the Basque Government Unit for Victims of Terrorism. This
happened the restorative encounters took place. She was asked to participate and
she met one of the perpetrators involved in her husband’s murder. Later, the
perpetrator participated in a remembrance ceremony together with the facilitator of
the encounter. According to him, it was a way to prolong the “gesture of
apologizing” in the encounter, by broadening it to the local and social sphere, and
allow creating new interpersonal spaces where community, especially young and
sensitive members, might participate. During that remembrance act, the
perpetrator brought with him thirteen red roses and a white one to symbolize the
possibility of thinking in terms of future and reparation after so many years of
suffering.

During a public debate after a theater play about the restorative encounters?°,
Maixabel Lasa declared that she is not interested in apology. When the perpetrator
apologized, she said to him that she had no answer because the person who was
killed should be the one to be asked to. She said she did not want to tell him
whether she forgave him or not, but she wanted to accept his apology, help him
and thank him for his gesture. This could be taken as an implicit form of accepting
apology. In this sense, the victim takes the main role in the process by determining
the meaning she wants to provide to the apology. It also avoids the apology
becoming a heavy burden required of victims instead of being adequately offered to
them in restorative terms. By saying nothing she is not limited by the myth in
society of the need for forgiving or being a revengeful victim (as different types of

20 The debate took place in the Principal Theater of Donostia-San Sebastian, on the 10" of March, 2016.
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ideal victims in some communities in the Basque Country are portrayed), even if
she does forgive in the end.

3.7. The case study of Ifaki Rekarte: beyond offending

Ifaki Rekarte is an ex-member of ETA who at the end of his imprisonment
participated in restorative encounters and has written a book on the experience of
desistance and apologizing (Rekarte 2015)2?1. He described this process as a very
slow one which starts by questioning the legitimacy of violence (Montero 2015). He
did not feel well about the situation: “We apologize when we accidently run into
someone and we don’t apologize for Killing? ... It is hard to be alone, outside the
group that doesn’t want to apologize”. For the terrorist group repentance and
apologizing are taboo. According to Rekarte, trying to forgive oneself is even more
difficult.

After the restorative encounters (with a vicarious victim), Rekarte was interviewed
by Spanish television and was asked by the journalist about the names of his
murdered victims. He said he could not remember them. The daughter of a
murdered couple wrote an open letter to him in a newspaper saying that that
interview hurt her deeply and that she would never forgive him. She questioned the
sincerity of his apology and the centrality of the offender’s role in that interview.

4. Some provisional conclusions

This paper has not dealt with the concept of apology within macro politics in
relation to transitional justice but rather with interpersonal apology that is related
to restorative justice and micro and community politics (Chaparro 2007, Garrido-
Rodriguez 2008, de Gamboa 2014, Lacey and Pickard 2015). The aim of restorative
justice, as defined in the 2012/29/EU Directive (European Parliament and Council of
the European Union 2012), is reparation, which might include symbolic reparation
in the form of apologies.

The general concept of apology in Spanish criminal law is that it shows the
abandonment of terrorism and it mitigates the impact of crime, although academic
and activist discussion shows that there is debate about how this should be proved
and legally considered. From the point of view of legislation, it is not consistent with
victims and offenders’ rights that apology is addressed in the post-sentencing stage
only for cases of organized crime and terrorism.

According to Zamora (2012, p. 168), apology can be identified with a rupture,
bringing a new time with a different logic: the logic of non-reciprocity, but
generosity. Moreover the etymologic sense of forgiveness is “giving with
abundance”. In order to pay attention or to attend some legitimate victims’ needs,
legal provisions could create conditions for restorative apology where ceremonies of
stigmatization and revictimization should be avoided or at least minimized. By
restorative apology we mean apology (and maybe forgiveness) provided in a
restorative context, defined by a free dialogic encounter towards reparation, with
the contribution of the community.

Current Spanish legal provisions should be amended to think in terms of restorative
apology. Due to its personal character and intangible dimensions, we find it quite
difficult for criminal law to regulate apology (Echano 2009). However, given the
interest of victims and offenders in apology and the increasing international
standards of restorative justice, we contend that regulation can be given in a
minimum and flexible form so that those scenarios are possible and accessible, and
potential abuses controlled.

Regulating apology in restorative justice terms (Carlen 2012) might bring forms of
participatory justice where the sense of control and agency (Pacherie 2007,

21 For other prisoners’ testimonies, see the interviews by Terradillos (2016).
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Montero Linares 2012) is provided for both victims and offenders. According to
Christie (1981), the sense of justice is socially constructed in social interaction.
Here state law is the grammar: “The ideal type of participatory justice would be one
based on the participants' own sense of justice — their legal local dialect. The more
the rules are laid down by the State, the greater are the chances that agreements
between parties will not suffice — as seen from the state's point of view”. The
sense of justice is seen as a social construction that depends on how we understand
ourselves and how we see and react to crime. Justice cannot be reduced by the law
to technical administration. Even if Christie’s utopian vision of justice has to face
theoretical and practical contradictions (Morrison 1990, p. 288-291), it helps to
explore the limits of the law.

The place of apology in this field should be within the realm of restorative justice,
as a set of international principles of justice and human rights. In terms of legal
provisions, that place should be a small one so that the grammar of law provides
basic guarantees for all participants but it does not enslave restorative justice
practices. Regulation and evaluation of practices should be envisaged and
implemented. Restorative justice is about meeting the unique needs of individuals.

Notwithstanding the best of intentions far from politics, apology will always be
somehow instrumental (e.g., for vindication, reparation, reconciliation) and we will
have to define what “instrumental” means for each one. In interpersonal terms, the
crucial issue lies in the kind of listening and judgment of trustworthiness given by
the audience to which is addressed. In legal terms, this can be encouraged but not
assured for the victim or society. There will always be the unforgiving conditions;
the “emotional consequence of the perceived distance between the desired justice
and the victim’s sense of injustice” and forgiveness might have an implicit character
rather than an explicit one in contexts of restorative justice (Armour and Umbreit
2004, p. 1-3).

Although restorative justice researchers have been reflecting about this for a long
time, further studies are needed because society??, policy makers, victims,
offenders and other stakeholders understand apology in very different ways,
underlining its complex matrix of dimensions, and, simultaneously, the personal,
social and political relevance of its meaning.
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