- .
Oiiati
Oriati International Institute for the Sociology of Law H l I H
Instituto Internacional de Sociologia Juridica de Ofiati IOC'O" c80| eﬂef

ISSN: 2079-5971

Ofati Socio-legal Series, v. 5, n. 5 (2015) — Investigations - Investigaciones - Ikerlanak
ISSN: 2079-5971

The “Rules of Engagement”: A Socio-legal Framework for
Improving Community Engagement in Natural Resource
Governance

TANYA HOWARD™

Howard, T., 2015. The “Rules of Engagement”: A Socio-legal Framework for Improving !El :[m]
Community Engagement in Natural Resource Governance. Ofiati Socio-legal Series . :
[online], 5 (5), 1209-1235. Available from: http://ssrn.com/abstract=2553768

Abstract

Increasing community action in natural resource governance is commonly seen as a
pathway for improving decision making, enabling increased on-ground activity and
facilitating widespread acceptance of government and industry legitimacy in
managing natural resources. Other perspectives on community engagement see the
promise of enriching existing or emerging democratic values by addressing the
limitations of representative governance. While the practice of community
engagement has been well described, more work needs to be done to understand
the institutional factors that contribute to the expectations attached to these
practices, and how the role of community in natural resource governance can be
improved.

This article presents findings from a review of academic and practitioner literature
on the topics of community engagement and natural resource governance. 127
articles were reviewed and the resulting conceptual framework is described. A
thematic analysis of the data-set was then conducted to further clarify and extend
the research question. The results reveal a persistent focus on practical aspects of
engaging community, without sufficient analysis of how institutional dynamics such
as legal requirements, policy drivers and implementation contexts impact on the
realities of community environmental governance. The paper concludes with future
research directions in the pursuit of improving the role of community in natural
resource governance. It is expected that the insights generated through this article
will have relevance to other modern democratic societies and be of interest to
environmental lawyers, policy makers and community advocates.

Key words

Community engagement; public policy; socio-legal frameworks; natural resource
governance

* Tanya Howard is a doctoral candidate at the Australian Centre for Agriculture and Law at the University
of New England, Australia. Tanya's research uses socio-legal methods to explore how community voices
are brought into decision- making in environmental governance, and is sponsored by the Cotton
Research and Development Corporation. Previously Tanya has worked at the interface between
governance and community, employed by a range of non-government and government organisations to
deliver environmental education, advocacy and community engagement outcomes. Tanya was born in
Sydney, Australia and gained a BA at the University of New South Wales and a Masters of Environmental
Education at Macquarie University. Centre for Agriculture and Law. University of New England. Armidale,
NSW, 2351 Australia. thoward8@myune.edu.au

Ofati International Institute for the Sociology of Law
Antigua Universidad s/n - Apdo.28 20560 Ofati - Gipuzkoa — Spain
Tel. (+34) 943 783064 / Fax (+34) 943 783147
E: opo@iisj.es W: http://opo.iisj.net

1209



mailto:opo@iisj.es
http://opo.iisj.net/
http://ssrn.com/abstract=2553768
mailto:thoward8@myune.edu.au

Tanya Howard The Rules of Engagement...

Resumen

El aumento de la accién comunitaria en la gobernanza de los recursos naturales
habitualmente se percibe como una via para mejorar la toma de decisiones ya que
permite aumentar la actividad sobre el terreno, y facilita la aceptacién generalizada
de la legitimidad del gobierno y la industria a la hora de gestionar los recursos
naturales. Otras perspectivas de la implicacion de la comunidad perciben la
promesa de enriquecimiento que existe en los valores democraticos emergentes,
abordando las limitaciones del gobierno representativo. Mientras que se ha descrito
de forma correcta la practica de la participacion comunitaria, ain queda trabajo por
delante para comprender los factures institucionales que contribuyen a las
expectativas unidas a estas practicas, y como mejorar el papel de la comunidad en
la gestion de los recursos naturales.

Este articulo presenta los resultados de una revision de la literatura académica y
profesional sobre estos temas: participacion comunitaria y gobierno de los recursos
naturales. Tras revisar 127 articulos, se describié el marco conceptual resultante. A
continuacioén, se realizé un analisis tematico del conjunto de datos para aclarar y
ampliar el tema de investigacion. Los resultados revelan un foco persistente en los
aspectos practicos de la comunidad cooperante, sin ofrecer un andlisis suficiente de
como las dinamicas institucionales, como los requisitos legales, los impulsores de
politicas y los contextos de implementacion impactan en las realidades del gobierno
medioambiental de forma comunitaria.

Palabras clave

Implicacién comunitaria; politica publica; marco sociojuridico; gobierno de los
recursos naturales
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1. Introduction

In Australia, government investment in natural resource management is receding.
National programs supporting conservation and environmental management on
private and public lands are under review in a context of budget efficiencies and
growing government emphasis on market based strategies (Australian Government
2014a) (Australian Government 2014b). Conflict over land use has seen tensions
arise between government, community and private industry (Barbour 2014, Guilliat
2014, Woods 2014). Recent corruption investigations have linked powerful vested
interests with unethical development decisions that have serious environmental
impacts (Nicholls 2013, The Australian 2014, Glanville 2014). Attempts to manage
shared natural resources across jurisdictional boundaries have been challenged by
politicisation and vocal community opposition (Hussey and Dovers 2007, Gray
2011), reducing the ability of government to deliver equitable and sustainable
natural resource management (National Water Commission 2013, Rawlins et al.
2014).

As population growth, consumption demands and climate change increase
pressures on shared resources, there is an need for improved governance
structures that balance vested interests with consideration of social and
environmental impacts, and enable communities to be involved in making decisions
about the management of natural resources (Martin et al. 2012, Taft 2014). If
“public participation is widely considered a fundamental aspect of good governance”
(Dellinger 2012) then it is necessary to explore how existing governance structures
can engage in productive reforms that bring community voices into natural resource
decision making (Holley 2010, Herriman 2011, Evans and Reid 2014).

Analysis of governance regimes from the international arena has identified that
power to set the agenda and determine the content of any particular meeting is the
least transparent aspect of current community engagement procedures (Werksman
and Foti 2011). Suggested reforms are concerned with issues of legitimacy and
accountability, and see existing laws as an avenue to enable more rapid progress
towards institutionalising new norms of community engagement (Becker 2010,
Ross 2010, Turner 2013). This article is concerned with the role of community in
Australian natural resource governance, and in particular focuses attention on the
interactions and impacts that human populations have with the environment and
how institutional rules, organizational structures and cultures of bureaucracy and
industry structure these interactions (Dovers 2010).

Community engagement is a common requirement of public policy in modern
democratic societies such as Australia. Regularly appearing in legislation, policy
documents and program descriptions, ‘community engagement’ and ‘public
participation' are used in a reassuringly authoritative fashion, suggesting a clear
and uncontested view of community engagement and a common understanding of
its role in modern governance. However, community is not a static concept, as
interactions between individuals, society and the environment create a dynamic
context for change, influenced by institutional rules, industrial activities,
organisational politics and social norms (Harrington et al. 2008, Whitman 2008,
Johnston 2010, Souter 2012).

Within this paper, the term community engagement is used as synonymous with
public participation. This reflects an interaction between the Australian vernacular
of public policy, and the international terminology of sustainable development
(Bottriell and Cordonier Segger 2005, International Association for Public
Participation 2012, La Camera 2013). Both phrases carry an assumption that
“environmental issues are best handled with participation of all concerned citizens,
at the relevant level” (United Nations Environment Programme 1992).

This paper briefly outlines the current context for natural resource governance and
community engagement in Australia, and then describes the methods used to
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develop the empirical component of this analysis. Result of a thematic analysis are
presented and then extended in the Discussion, where insights from the literature
review are linked to the conceptual framework. The paper then describes how the
findings from this analysis have informed a research design and empirical work
currently underway in Australia, and concludes with an outline of this investigative
framework.

2. Natural resource governance in Australia

Natural resource management (NRM) is a field of public policy that has developed
hand-in-hand with community engagement since the rise of environmental activism
and participatory planning in the 1960s (Munro-Clark 1992, Whitman 2008).
Natural resources are assets that are derived from the natural environment, such
as water, soil, mineral and botanical resources. These naturally occurring resources
provide the capacity for agriculture, aquaculture, and the foundations of economic
trade and development. When human society interacts with natural resources to
control, change, improve or disturb ecosystem balance, natural resources are
undergoing a form of management. Natural resource governance describes the
mechanisms developed through policy, legislation and everyday interactions to
influence or enact decisions about how these natural resources will be used (Ryan
et al. 2010).

Concern for sustainable development, environmental protection and agricultural
security combine with biophysical factors such as water scarcity, soil degradation
and food security to generate complex arenas for public policy (Allan 2008,
Lockwood et al. 2009). In Australia, attempts to find a balance between the
utilisation and conservation of natural resources has seen many iterations of
regulation, collaboration, voluntarism and market-interventions, with a current
policy focus on a model of regional governance (Lockwood and Davidson 2010,
Wallis and Ison 2011, Martin et al. 2012, Curtis et al. 2014).

Natural resource governance in Australia is multi-jurisdictional, with varying
responsibilities held at every level of government from Federal to Local. Legislation
devised at the Federal level devolves responsibilities to State and Territory
Governments, inducing a diverse legislative response across the country. Likewise,
local government responds to both Federal and State/ Territory directives, to create
a mosaic of localised management instruments. Adding further complexity, the
Federal Government initiates direct relationships with regional bodies and local
governments, distributing funding and imposing conditions of accountability within
these agreements. This fragmentation enables competing objectives and interests
to flourish, as regional needs are nested within the political mechanisms of
federalism. As a consequence, it is suggested that

"ad hoc, polycentric and multi-layered development, constitutional constraints and
fragmented institutional arrangements have obstructed an integrated and systemic
national approach to managing Australia’'s natural resources” (Bellamy 2007).

As illustrated in Figure 1, the complexity of natural resource governance in
Australia creates challenges for effective community engagement. The opportunity
for different interpretations of what community engagement is, or should be, and
where and when it is appropriately utilised to achieve better environmental
outcomes, continue to multiply, as the intention to engage is 'lost in translation’
through layers of institutional design (Clayton et al. 2011, Williams et al. 2012,
Martin et al. 2012). While procedural mechanisms that aim to inform the
community and provide minimum consultation requirements are embedded in much
legislation addressing natural resource management, no central organizing principle
of participation exists in Australian law. Although “community” is regularly referred
to in the objects of legislation there are seldom definitions of who this “community”
is, and limited legal recourse on the issue of unsatisfactory community
participation.
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Figure 1
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NRM governance in Australia. Source: Williams (2013).

2.1. Legitimacy in natural resource governance

Institutions, both public and private, require the trust of the community and the
stamp of legitimacy in order to operate successfully (Whitman 2008). Julia Black
observed that

Organizations develop structures and procedures not because of their instrumental
value in achieving efficient outcomes, but because they can thus communicate to
observers that the decisions being made are legitimate and should therefore be
supported (Black 1997).

Community engagement strategies can be seen as attempts to demonstrate
legitimacy, translating participation in structured activities into a form of tacit
approval by community, commonly referred to as a ‘'tick the box' approach (Ross
2010, Nabatchi and Farrar 2011). This raises serious questions about
representation, justice, fairness, and potentially increases the risk of community
disengagement (Fung 2006, Peterson 2011). Pursuing legitimacy as an objective in
itself limits attention to the possible impact these procedures may have on
achieving better environmental outcomes and complicates understanding of the
purpose of community engagement (Smith 2003).

Previous research in the Australian context has suggested that while procedures of
natural resource governance may be embedded in legislation, implementation tends
to reinforce existing power imbalances (Holley 2010). The difficulty of distinguishing
between the stated intention and the actual outcome is a recurrent finding
(Margerum 2008) that stresses the need for more nuanced understanding of
concepts of community, representation and participation (Rockloff and Moore
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2006), terms that regularly overlap in environmental governance discourses (Lane
2005).

3. Methodology

3.1. What are the 'rules of engagement'?

This article draws on the substantial body of existing knowledge about the process
and practice of community engagement, to focus on identifying strategic research
directions for improving community engagement as an element of natural resource
governance. The primary research question guiding this investigation asks: How is
community engagement currently defined and experienced in Australian natural
resource legislation, policy and practice; and how could it be improved?

This question directs attention to the difference between requirements and
definitions of community as they appear in legislation, policy, programs and project
levels of governance. Several key assumptions influenced the framing of this
research. As part of a bigger research program concerned with institutional reform
in natural resource governance, the framework needed to connect diverse concepts
of “community engagement” and the rules and policy that make up the institutional
scaffold (Banakar and Travers 2005, Martin et al. 2012). These assumptions guided
the development of a conceptual framework which emerged from the literature
review and informed the thematic analysis described in this paper.

3.2. Literature review

A literature review of existing published papers is a standard step in the
development of a new research proposal (Neuman 2011). A literature review
ensures that previous discoveries and important conceptual progress are not lost,
and that ongoing research builds on the collective knowledge of the academic
canon (Silverman 2010). To make sense of the literature, a researcher must
compare and contrast, developing categories that group the main findings, while
always remaining alert to the outliers that may reveal new or important directions
for future research (Rapley 2007). As the literature is explored, these categories
become important analytical tools that form the basis of an emerging research
question, grounded in previous work and informed by the insights of others in the
field (Bernard and Ryan 2010).

However it is always possible that a researcher views and filters the literature
through a subjective lens that can skew the outcomes of a review (Agee 20009,
Chambers 2003). While a commitment to reflexive research practice is one strategy
for addressing the influence of subjective viewpoints, the approach taken in this
study was to triangulate the findings of the literature review with a thematic
analysis, to test the assumptions and findings that were emerging from the
literature (Blaikie 2010, Johnson and Christensen 2008, Richards and Morse 2007).

3.3. Thematic analysis

Thematic analysis is a useful way to empirically test intuitive responses to the
literature, by repeatedly interacting with the data to find recurring ideas, terms and
references (Bernard and Ryan 2010, Neuman 2011, Joffe 2012). As key terms and
concepts emerge from this process, the results are re-examined for indications of
what might be missing, to establish whether additional references need to be
sought out. Themes are then developed and defined, and in this case the literature
review keywords extended to capture missing data in the form of journal articles.

In developing a keyword selection list for this literature review, attention was
focused on research that explored the intersection between community
engagement and natural resource governance. A list of keywords was generated
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from synonyms of community engagement, environmental governance and natural
resource management.?

A total data set of 126 full-text articles was generated over a six-month period from
cross-disciplinary international databases.? The initial analysis suggested a lack of
research addressing the intersection between institutional settings and community
engagement, and this became an increasing area of interest for the review. To
further strengthen this enquiry, it was considered worthwhile to revisit the data and
code it to establish whether the initial analysis was correct. Codes were applied
based on the description or definition of community engagement as it appeared in
the abstracts, and whether the article applied a legal, political or practice lens to
the research topic. Utilising the terminology of the conceptual framework, a
codebook was developed and 5 themes were coded as described in Table 1.

This approach is not without limitations. As the themes were developed inductively
and applied retrospectively, this analysis does not claim the methodological rigour
of a quantitative systematic review. However, as part of a qualitative study, a
thematic analysis can be applied to the same data set (in this case, the literature
review) to test the findings and confirm the research direction, without striving for
replicability or validity in a positivist sense (Richards and Morse 2007, Denzin and
Lincoln 2008, Green and Thorogood 2009). The thematic analysis provides a way to
map and visualise the findings of the literature review, while also directing attention
to what may be missing, and how personal bias and theoretical influences may be
colouring the research question. By exploring the literature through these two
methods, the standard 'narrative’ approach and a thematic analysis, the research
combines social science research methods with the field of legal and institutional
scholarship, to access cross-disciplinary insights informed by socio-legal
terminology (Banakar and Travers 2005, Green and Thorogood 2009, Fisher et al.
2009).

1. Keywords used: Analysis, Citizen, Collaborative, Community AND engagement, Consultation, Effective
, Environment*, Evaluat*, Governance, Institution*, Law, Legal, Natural AND resources AND
management, People, Policy, Public AND participation, Socio-legal, Stakeholder

2, Databases included social science, humanities, legal studies and environmental science publications.
All databases were accessed through institutional subscriptions. Only full text articles were included.
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Table 1: Extracts from the codebook developed through inductive reading of
the literature.

Community engagement defined, Examples
described or required

Substantive: Institutional; rules; laws; principles;
international frameworks

Substantive/procedural: Attention to both themes or analysis of
interaction
Procedural: Administration; policy; programs;

agreements; contracts; guidelines

Procedural/process: Attention to both themes or analysis of
interaction
Process: Activities; practice; education; manuals;

evaluation; implementation

3.4. Socio legal perspectives

Socio-legal research regularly focuses on aspects of procedural justice such as
enhanced legitimacy of decisions (Markell 2006), access to justice, (Gross 2008,
Tyler 1988) and understanding how people perceive and interact with the law (Tyler
2006). A socio-legal perspective directs attention to the difference between
requirements and definitions of community as they appear in legislation, policy,
programs and project levels of governance. The socio-legal framework proposed in
this article rests on the assumption that clearer articulation of the institutional
drivers for community engagement will go some way towards addressing the
confusion of purpose that hinders the effectiveness of community engagement and
will assist in building better evidence about the role of community engagement in
natural resource governance, by establishing boundaries and clarifying expectations
at the outset, addressing disillusionment and disengagement, and improving
linkages with legal and policy dynamics (Clayton et al. 2011).

This research draws on socio-legal scholarship considering the influence of
substantive and procedural elements of law in creating meaningful governance
regimes (Black 1997, Brown et al. 1998, Wiersema 2008, Fisher et al. 2009, Kirk
and Blackstock 2011, Turner 2013) and concepts of multi-scale “vertical slice”
research that support an analysis of the same issues as they appear across
institutional, organizational and community scales (Marshall 2007, Dovers 2010).
Environmental justice and public policy scholarship that explores the intersection
between institutional and social norms inform this framework, and how these are
given form in both the creation and delivery of policy (Black 1997, Gross 2008,
Bryner 2002).

Figure 2 illustrates how this research terminology has been adapted for the purpose
of the research. The substantive refers to the explicit objective of achieving
community involvement. This is perceived as a core intention of the legal
instrument, and could indeed be the central organizing principle of legislation. The
procedural concerns community engagement as described or prescribed in
requirements, mechanisms, or procedures that can be seen to enact engagement,
though this is not the core organizing principle of the legal or policy document.
Further iterations of this distinction introduced a process element that encouraged
attention to implementation of both legislation and policy elements (Waring 2001,
Kennedy 2006).
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Figure 2
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The conceptual framework includes examples of each element within the triangle, and draws
parallels between instruments of modern governance on the left-hand side, and the socio-legal
terminology employed in this framing on the right-hand side.

4. Results

4.1. Thematic analysis

The results of the thematic analysis supported the initial findings of the literature
review and the utility of the conceptual framework for guiding further research.
These findings are presented in the following Discussion. Attention to the
interaction between the different themes required development of additional codes,
resulting in five distinct themes as detailed in Table 1.

Figure 3 illustrates the predominance of process and process/procedural data in the
literature, and shows the need for further research to understand how substantive
and procedural elements interact to support or inhibit community engagement in
natural resource governance. The following discussion identifies the significant
factors that complicate the study of community engagement as an element of
natural resource governance.
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Figure 3

procedural
13%

Results of a thematic analysis of the data set (n=126 articles) coded to the elements of the socio-
legal framework, demonstrating the majority focus of the literature on describing the activities of
community engagement.

5. Discussion

5.1. Confusion reigns

The literature reviewed for this research suggests that two types of confusion
distinguish the study of community engagement: a confusion of terminology and
a confusion of intention that fails to adequately distinguish between process and
outcomes.

Terms such as participation, consultation, collaboration, partnership, public, citizen
and community appear throughout the literature and are often used synonymously
(Whitman 2008, Berner et al. 2011). Researchers have identified this confusion as
a key factor in misunderstandings between participants at all levels of governance
(Wallis and Ison 2011), with varied meanings being assumed and unspoken,
impacting negatively on the design, practice and evaluation of engagement
(Brackertz and Meredyth 2009, Brugnach et al. 2011, Besley 2012). The wide
variety of terms combines with a range of meanings to extend the field of
possibility that is loosely referred to as ‘community engagement'. In a similar way,
terms such as sustainable development, environmental governance and public good
are malleable, depending on the definitions accorded to them in different contexts
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(Shepheard and Martin 2011, Miller 2012, Jendroska 2013), making them difficult
to implement effectively, and challenging to enforce in a consistent manner.

Engagement activities frequently evidence a confusion of purpose, conflating
outputs with outcomes, and impeding strong empirical evaluation of effectiveness
(Rosener 1978, Koontz and Thomas 2006). Additional confusions are commonly
recorded in the diverse expectations held by those involved at various stages in the
design, implementation and participation of engagement activities (Barr 2011,
Brugnach et al. 2011). These confusions often reflect the differing world-views that
are embedded in concepts of engagement at the institutional, organisation and
individual level (Brackertz and Meredyth 2009), and have significant implications
for empirical evaluation of community engagement outcomes (Caron 2000,
McKinney and Field 2008).

Practice guides for implementing community engagement often assert that

"public participation will lead to many benefits, such as increasing public trust in
authorities, improving citizen political efficacy, enhancing democratic ideals and
even improving the quality of policy decisions” (ScienceWise Expert Resource
Centre 2012).

This pervasive assumption rests on the belief that engagement carries a normative
virtue and there is a predictable link between engagement activities and functional
outcomes (Rowe and Frewer 2004, Koontz and Thomas 2006, Banisar et al. 2011):
if community is given some (undefined) level of access to decision making
processes, there will be an increase in voluntarism or social capital to the ultimate
benefit of decision makers (Adams and Hess 2001, Brackertz and Meredyth 2009,
Marshall 2011). Critical analysis has questioned whether these assumptions are
supported by empirical data (Buchy and Race 2001, Maurer et al. 2003, Berner et
al. 2011). The literature reviewed for this study suggests a link between this lack of
empirical evidence and the confusion that characterises the field (Caron 2000,
Lewis 2008). It is difficult to assess the functional value of engagement when there
is a lack of certainty about key terminology, organising concepts and desired
outcomes (Grimble and Wellard 1997, Collaborative Democracy Network 2006,
Torgler et al. 2010, McKinney and Kemmis 2011).

5.2. Institutional dynamics

Procedural forms of governance rely heavily on interpretation and precedence when
translating rules into action (Wiersema 2008, Jendroska 2013). Broad rules for
community engagement are subject to a distinct form of discretionary power at the
implementation stage, which may substantially influence the practical manifestation
of these guidelines (Mutamba 2004, Lewis 2008, Wallis and Ison 2011). Legal
frameworks for community engagement favour vague substantive definitions or
requirements and thereby promote a greater reliance on the way that laws are
interpreted and implemented (Wiersema 2008, Shepheard and Martin 2011). This
reluctance to define clear goals and objectives at the substantive level and reliance
on procedural and administrative instruments may reflect distaste for ‘command
and control' regulation (Wiersema 2008, Bottomley and Bronitt 2012).

Procedural, discretionary or administrative forms of power can be expressed in a
range of ways that are relevant to the consideration of community engagement in
natural resource governance. Controlling the definition of a problem, setting the
agenda, resourcing a process and framing the terms of engagement are all ways
that power can be exerted in a procedural fashion, supporting and reinforcing a
status quo that may not be consciously acknowledged (Black 1997, Boxelaar et al.
2006). While regulation from the centre is perceived as anti-democratic and
generally at odds with the values of inclusiveness and collaboration that
characterise best-practice community engagement, in the context of natural
resource governance, the literature reviewed for this paper suggests that both
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substantive and procedural reforms are required to achieve more meaningful
community engagement (Becker 2010, Ross 2010, Bratspies 2011).

Institutional arrangements such as legal rules, policy settings, bureaucratic cultures
and more prosaic expressions such as funding applications or reporting templates,
can exert an unseen influence on attempts to generate innovative policy responses,
resulting in a disconnection between the stated objectives of policy initiatives and
the way that these are operationalized (Steelman 2010, Woolgar and Neyland
2013). Paying attention to the institutional architecture that underpins governance
enables consideration of possible perverse consequences from reforms (Marshall
2007, Wallington and Lawrence 2008, Fisher et al. 2009). Scholars recommend
examination of how entrenched policy cultures resist uncertainty and complexity
(Gottweis 2008), elevate simplicity and, as a result, increase the risk that decisions
will be inadequate for the complex issue at hand (Allan 2008, Wallis and Ison
2011).

While complex problems demand innovative responses, evidence suggests that new
governance arrangements are often revealed to be sub-sets of old ways of doing
things, destabilising or counteracting innovation (Fischer 2005, Colebatch 2009,
Eversole 2011). There is not enough change to really be effective and this suggests
that tradition, philosophy, culture, and values are all essential components in
understanding the role of institutional dynamics in addressing complex policy
problems (Reed 2008, Gunningham 2009, Ostrom and Cox 2010).

5.3. The limitations of typologies

Attempts to address these sources of confusion have resulted in a wide variety of
typologies and classifications in the engagement literature, ranging from the
descriptive to the interpretative (Rowe and Frewer 2005, Margerum 2008). These
typologies generally fall into two categories: catalogues of engagement techniques
and when to use them (a process perspective) (Fung 2006, Markell 2006) and
critiques of how power is being expressed through these processes (a procedural
perspective) (Arnstein 1969, Peterson 2011). These typologies describe the many
versions of community engagement that sometimes operate concurrently, ranging
from a principled commitment to community empowerment and a belief in the
practice of democratic rights, all the way through to a rational belief in the one-way
transfer of knowledge that supports a command and control approach (Johnson et
al. 2004, Lockwood et al. 2009, Eversole 2011). These different versions contain
important normative assumptions about the purpose of community engagement,
and are described in Table 2.

Disengagement and distrust are the dark sides of poor community engagement
(Peterson 2011), creating civic dislocation that leads to a sense of illegitimacy and
a vacuum of meaningful engagement (Gottweis 2008). When there is a perceived
or actual gap between stated intentions and actions, communities become
disillusioned, cynical and detach from government, or from the activities of
community engagement itself (Grimble and Wellard 1997, Irvin and Stansbury
2004, Markell 2006, Marshall 2007). The study of exclusion (as opposed to
participation) critiques typologies that fail to recognise barriers to engagement
(Taylor 2007) and limit our capacity to understand how community engagement
works in practice (Holley 2010, Peterson 2011).

Processes can be designed to privilege dominant perspectives and exclude minority
voices, through technicalities of limited time frames, restricted opportunities to
comment, privileging of “expert” opinions and other subtle reinforcements of
existing inequities (Adler 2005, Fischer 2005). Practical considerations such as poor
venue choice, inconvenient timing of meetings and not catering for languages other
than English are also identified as significant and common barriers to community
engagement (Peterson 2011). The political reality of distrust can be a less
functional (from a policy perspective) expression of community engagement, where
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the public exercise their power in opposition to the status quo. This can create
delays, undermine change or halt decision making altogether (Lewicki and Gray
2003). When community engagement fails and civil disobedience results, a
systemic lack of trust between community and decision makers is revealed (Fischer
2005) and this only serves to increase the difficulty of addressing complex natural
resource problems (Beierle 1999, Gray 2003, Lewicki and Gray 2003).

Table 2: Normative assumptions underpinning different versions of
community engagement (compiled by the author from the literature review

data)
Procedural norms Process norms
Principled Rational
Intrinsic Instrumental
Inherent good Outcome focus
Democratic Pragmatic
Empowering Efficient
Human-right Cost-effective
Social Legal
Transformational Functional

5.4. Institutionalising community engagement

Understanding the factors that drive community engagement in natural resource
governance is a research interest for economists, environmentalists, legislators and
policy makers, among others (Pannell et al. 2006, Eversole 2011, McKinney and
Kemmis 2011, Podger et al. 2012, Muro and Jeffrey 2012). Community networks
and relationships are considered significant in predicting the success of programs
that focus on increasing participation (Adams and Hess 2001, Eversole 2011, Morris
2012). Often described as social capital, the trust and reciprocity that distinguish
successful communities are valuable commodities and explains the ongoing focus of
much of the research into 'community’ (Herriman 2011, Marshall 2011, Morris
2012).

Ostrom argues that 'a core goal of public policy should be to facilitate the
development of institutions that bring out the best in humans' (Ostrom 2010).
Attempts to avoid complexity and uncertainty by promoting over-simplified and
therefore unworkable policy solutions bears a significant transaction cost for those
charged with implementation (Ostrom 2010, Eversole 2011). This is of particular
significance when considering community engagement as an element of natural
resource governance, where denying the complexity of the issue risks compounding
the environmental consequences of poorly designed and implemented policy by
disenfranchising the community, disempowering agency staff and creating a
negative response to policy reform (Caron 2000, Allan 2008, Brugnach et al. 2011).
This can lead to unintended or perverse consequences of policy, such as community
conflict and poor environmental outcomes on the ground, common problems for
natural resource management governance (Connell and Grafton 2008, Wallis and
Ison 2011, Browne and Bishop 2011, Coggan et al. 2013). The results presented
here demonstrate the need for more attention to the difficult interface between the
substance of legal and policy settings, and the practical implementation that has
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direct impact on community interest and willingness to be “engaged” in matters of
natural resource governance.

6. Conclusions

6.1. Implementation

Power dynamics are never far away in a discussion of community engagement and
governance. While community has limited opportunities to formalise the ‘rules of
engagement’, institutional power can impose significant transaction costs on the
community through accountability mechanisms, legitimacy requirements and legal
restrictions. (Marshall 2007, Taylor 2007, Eversole 2011).

How then can community engagement be meaningfully institutionalised to achieve
better governance and environmental outcomes? Is it possible to address power
imbalances in current governance regimes by transferring accountability from the
community back to the bureaucracy or legislature? (Black 1997, Wiersema 2008)
There is no doubt that the ingredients for successful engagement are well described
and a best practice literature is readily accessible for those interested in the “how-
to” of community engagement (Scottish Community Development Centre 2005,
Central Office of Information 2009, International Association for Public Participation
2012, Clean Energy Council 2013). However the connection of engagement to
decision-making, policy development and legal change is often missing (lrvin and
Stansbury 2004).

As a result there is a certain amount of stasis in the study of community
engagement that impedes our understanding of how it can be improved as an
element of natural resource governance (Holley 2010). The literature surveyed here
reveals a significant focus on the public sector, which suggests we may be missing
important lessons from the practice of community engagement as it occurs in the
private sector (Martin et al. 2012). Environmental and natural resource
management policies and guidelines may advise the importance of activating the
community, however these documents do not specifically define the goals or
objects of community engagement as a feature of natural resource governance
(Programs Committee of the Natural Resource Management Ministerial Council
2002, Central Office of Information 2009, Gardner et al. 2009). This governance
gap institutionalises uncertainty at the highest level, by omitting to address how
community engagement will be put into practice. There is a need to explore the
interaction between expectations of community engagement at higher levels of
governance, and the practical experiences of community on the ground
(Collaborative Democracy Network 2006, Berner et al. 2011).

The literature in this field uniformly acknowledges Arnstein's Ladder of Citizen
Participation (Arnstein 1969) as the foundation work in classifying community
engagement and participation. Although the academic field may have moved on,
attempting to extend and update the Ladder of Participation (Rowe and Frewer
2004, Brackertz and Meredyth 2009, Neef and Neubert 2011), current typologies
tend to focus on the methods and practices of engagement (Smith et al. 2005,
Central Office of Information 2009, Gardner et al. 2009), with limited articulation of
connections to decision-making (Beierle 1999, MysSiak et al. 2008), or the influence
of organisational cultures and institutional design (Reed 2008). The value of
applying a socio-legal framework lies in the articulation of community engagement
within the decision making process of modern natural resource governance
(Brugnach et al. 2011), and enabling reform proposals that articulate the
interaction between the substantive, procedural or process elements. This framing
calls attention to the substance of community engagement, clarifying the degree
to which this is a primary focus or a side issue, regardless of the level of
governance being examined.
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6.2. Future research

The findings of this paper form the basis for future research concerned with
understanding how existing laws and policies influence the implementation of
community engagement in natural resource governance. As part of the Next
Generation Resource Governance research project, a series of Australian case
studies have been developed employing a ‘principled policy assessment’
methodology (Cordonnier Segger 2004, Howard 2014) that examines both the legal
status of principles for community engagement (Barnard 2012) and their
implementation® (Dellinger 2012). This research is guided by a revised conceptual
framework illustrated in Table 3 and the belief that

‘while legal frameworks are enabling factors.... they are insufficient to guarantee
that effective citizen participation will take place' (McGee et al. 2003).

The research takes a 'vertical slice' of case studies suitable for qualitative interview
and documentary analysis, beginning with identification of legislation that states a
role for community in the objectives and/or definitions. The cases are selected for
comparative analysis and consider how different governance mechanisms address
the community engagement objectives of the relevant legal and policy settings.
Data collection has been completed at the time of writing, and analysis is
underway.

This study is based on the belief that further analysis of implementation is
necessary to inform well-rounded reform directions, and there is a need to develop
techniques that can analyse the relationship between legislative, policy and practice
frameworks (Fisher et al. 2009). Environmental law scholars see the need to
develop standardised and replicable research methods (Fisher et al. 2009, Martin
and Craig, personal communication 25 June 2013%) that can facilitate evaluation of
both legal and policy settings, and the experience of participants in these
community engagement processes (Kirk and Reeves 2011). While more time
intensive, empirical work allows the nuts and bolts of implementation to become
visible. Attention to the experience of participants through case studies can provide
rich information about how ideals translate into experience, merging both legal and
social data to improve knowledge in this field (Visseren-Hamakers 2013, Coggan et
al. 2013, Yin 2009).

Table 3: The investigative framework extends the conceptual framework by
adding an evidence and reform element to the research inquiry

Legislation Content/ substance

Policy Mechanisms/ requirements

Practice Implementation/ activities

Evidence Evaluation for improvement, knowledge change
Reform Consideration of alternatives

6.3. Implications for the study of community engagement and natural resource
governance

It is often assumed that community engagement will lead to many benefits, such as
increasing public trust in authorities, improving citizen political efficacy, enhancing
democratic ideals and even improving the quality of policy decisions. However,
these assumptions are largely untested, and the benefits of 'participation’ are not
that clear. It appears that a confusion of purpose and lack of clear goals combines

3 For more details of the research design and preliminary results see (Howard 2014).

4 P. Martin and D. Craig. Accelerating the Evolution of Environmental Law through Continuous Learning
from Applied Experience. Paper presented at the IUCN Academy of Environmental Law Research
Workshop, University of Waikato, New Zealand.
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with a reliance on normative guidelines to generate a wide range of expectations
for community engagement. A lack of clarity makes evaluation of effectiveness
difficult, providing a possible explanation for the lack of empirical evidence in the
field. Multiple expectations also increase the likelihood of disappointment and
disengagement, with implications for the legitimacy of natural resource governance.
These potentially serious consequences support further investigation of how
community engagement is represented in current natural resource legislation and
how it is operationalised across the substantive, procedural and process realms of
governance, to establish the most strategic way to address this confusion and
improve natural resource governance in the future.

This article suggests that applying a socio-legal framework to the literature, and
articulating the substantive, procedural and process elements of community
engagement in current natural resource governance, can address this gap in the
research. Understanding the interaction between the substantive, procedural and
process elements of resource governance will contribute to the development of a
next generation of institutional arrangements that can successfully facilitate
meaningful community engagement in Australia, and provide useful insights to
other jurisdictions.
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