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Abstract

Hans Kelsen was not only a legal theorist but also worked as a constitutional
judge in the First Austrian Republic between 1919 and 1930. Faced with increasing
political criticism due to its “activism”, Kelsen radicalized his theory of law-application.
He emphasized that judicial work generates law (i.e., it is genuinely political) and that a
judge can also create new law outside the framework of possible norm meanings. In this
way, he was able to refute political calls for the “depoliticization” of constitutional
jurisdiction. In the paper, I present why the Austrian Constitutional Court was accused
of “activism” and how Kelsen responded to it. The sociological question of how the
judiciary exercises political power and how this power is perceived by politics is
addressed in the paper with a focus on legal history, specifically regarding the Austrian
Constitutional Court during the interwar period.
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Resumen

Hans Kelsen no fue sélo un teérico del derecho, sino que también trabajé como
juez constitucional en la Primera Republica Austriaca entre 1919 y 1930. Ante las
crecientes criticas politicas por su “activismo”, Kelsen radicalizé su teoria de la
aplicacién del Derecho. Subrayé que la labor judicial genera derecho (es decir, es
genuinamente politica) y que un juez también puede crear nuevo derecho fuera del
marco de los posibles significados de las normas. De este modo, pudo refutar los
llamamientos politicos a la “despolitizacién” de la jurisdiccion constitucional. En el
articulo, expongo por qué se acusé al Tribunal Constitucional austriaco de “activismo”
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y cdmo respondio6 Kelsen a ello. La cuestion socioldgica de como el poder judicial ejerce
el poder politico y como este poder es percibido por la politica se aborda en el trabajo
con atencion a la historia juridica, concretamente en relacion con el Tribunal
Constitucional austriaco durante el periodo de entreguerras.
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1. Introduction

Hans Kelsen is still one of the best-known and most influential legal scholars,
particularly in Italy, South America, and Central Europe. With his approach of
describing the inner logic and structure of law in a purely legal way (Kelsen 1934, 1, 38),
he also supported an anti-ideological view of law and jurisprudence (Kelsen 1934, 17,
36). Less well-known is his more “political” role in the First (Austrian) Republic. After
World War I, he was involved in drafting the new constitution, where he helped
institutionalize the so-called “concentrated constitutionality control,” i.e. the “Austrian”
model of “judicial review.” Between 1919 and 1930, he himself served as a judge on the
1919 newly established Austrian Constitutional Court (Verfassungsgerichtshof;
henceforth: VfGH), which was given the important power to strike down laws in 1920
with the new Constitution (Walter 2005).

My paper aims to examine the possibility of interpreting Hans Kelsen’s Pure Theory of
Law — specifically his theory of law-application — as a theorization of the experiences of
an active and, in many ways, “activist” constitutional judge. By emphasizing the political
character of “law-application”, Kelsen was actually responding to the then conservative
government policy in Austria of the interwar period, which tried to “depoliticize” the
Constitutional Court. The debates of that time could be quite familiar to many even
today: accusations of “judicial activism” and restructuring of the Constitutional Court
in the interest of a conservative-authoritarian government policy. However, by justifying
the political, “law-creating” power of the judiciary, Kelsen himself deconstructed at the
end the main idea of “judicial review”, i.e. the possibility of an objective constitutional
application.

Especially for a socio-legal perspective, it is valuable to examine the legal history of the
Austrian Constitutional Court during the First Republic. This shows patterns of
argumentation and strategies utilized also in the present day against the “political”
power of the judiciary. Additionally, Kelsen’s theoretical reflection at that time on the
inherently “political” (i.e., law-making) nature of the judiciary also provides a response
to these contemporary criticisms. The paper is primarily a legal-theoretical analysis of a
legal-historical issue that arose in interwar Austria: the political power of constitutional
adjudication and the political attacks against it. The article does not aim to analyze
current debates, but rather to illustrate the less-known European “prehistory” of the
“activism”-accusation through the legal-historical case and to present the legal-
theoretical reflection of that time (by Kelsen), which simultaneously provides a bold
response to contemporary criticisms against the judicial power: The “political” power of
the judiciary is not an anomaly but a necessity.

In my paper, therefore, the legal history of the Austrian Constitutional Court, especially
the criticisms against it during the interwar period, serves as historical context for the
theoretical question of whether and how the political power of constitutional
adjudication is a pro or con argument for such an institution. The question is raised from
a legal historical perspective, i.e. history of the Austrian Constitutional Court (I, II) and
answered with the legal theory of one of the former constitutional judges of Austria,
Hans Kelsen (III, IV): As he stated, the political power of the judiciary is inherent to and
necessary in the legal system, meaning that the (in several countries also today
formulated) demand for the “depoliticization” of the judiciary is not only politically
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dangerous but also legally wrong. In the paper, this Kelsenian response, and its
“radicalization” in contemporary legal theorists in Nanterre and Genova, is further
discussed.

However, the legal theoretical proof of the political power of the judiciary is not yet a
positive answer to why a constitutional adjudication should exist as a political power.
This can only be positively answered in the context of liberal democracy, which,
however, is not the primary purpose of this paper. Rather, this paper attempts to present
a little-known debate about “judicial activism” from the legal history of the early 20th
century (in Austria) and to answer the sociologically relevant question of the power
position of the judiciary from a legal theoretical perspective based on this historical
context.

2. Establishing of “Judicial review”: Who is the first?

After the First World War, Constitutional Courts were established in Austria,
Czechoslovakia (Osterkamp 2009), and Lichtenstein (Wille 2001), which had been
strongly influenced by the Habsburg legal legacies. The idea of “judicial review” was
not new to these countries, but the establishment of a single jurisdictional institution for
this purpose was indeed a new concept. The question of which country had the first
constitutional court is a matter of debate. The new German-Austrian state introduced a
court called “Constitutional Court” (Verfassungsgerichtshof) in January 1919, but it was a
continuation of the earlier Imperial Court (Reichsgericht) and did not have the power of
striking down laws. In March 1919, the Court obtained the new competence of
preventive “judicial review” over the legislation of the provinces (Linder). However, if
we focus on the competency of striking down statutes, Czechoslovakia was the very first
country in the whole world, which introduced a Constitutional Court (Ustavni soud) as
repressive “judicial review” body in February 1920. Austria followed it in October 1920.

In his autobiography, Kelsen described the Austrian Constitutional Court as “the section
that was most important to me and which I regarded as my most personal work.”
(Kelsen 2007, 67) He was indeed involved in the constitution-making process, but it
would be an exaggeration to characterize him as the “father of the constitution” or
“father of constitutional jurisdiction” (Wiederin 2021a, 327). He designed the new Court
based on existing institutions, primarily the Imperial Court, and long-standing legal
debates from the Habsburg Monarchy (Wiederin 2021b, 21).

After 1867, some aspects of the state power were already under “judicial review”. The
Imperial Court, established in 1867/1869, anticipated elements of constitutional
jurisdiction with its competences of protection of fundamental rights or in disputes over
competences. The Austrian legal scholar Ludwig Gumplowicz characterized the
Imperial Court as “[the] real Constitutional Court” (Gumplowicz 1891, 154). With the
Administrative Court (Verwaltungsgerichtshof), established in 1875/1876, administrative
ordinances were also placed under judicial control. Even the “judicial review” of statutes
existed in a nascent form after 1867: although all courts had to apply duly promulgated
statutes, i.e. they were not allowed to review their content, the courts were responsible
for checking the appropriate announcement of the laws (approval by the representative
bodies, publication in the law gazette, etc.).

584



The role of the judiciary...

The legal scholars also debated the introduction of a substantive “judicial review”
concentrated in one single court. After the German Lawyers” Congress in 1862 raised the
question of “judicial review”, the Viennese lawyer Heinrich Jaques wrote one of the
opinions in favour of its introduction, in which he emphasized that the judge only had
to apply valid —i.e. constitutionally correct — law (an unconstitutional law would not be
alaw) (Jacques 1863, 248). Georg Jellinek also called for a Constitutional Court in Austria
in 1885 (Jellinek 1885). However, he later shifted away from this idea (Jellinek 1887, 397)
and became more sceptical about the role that judges could play as guardians of the
constitution (Jellinek 1906, 19).

The question of judicial control also arose during the so-called Bohemian constitutional
crisis of 1913. After years of party-political conflicts in the Bohemian regional parliament
in Prague, which practically paralyzed the provincial legislation, Emperor Franz Joseph
decided in two imperial edicts to dissolve the provincial parliament and establish an
emergency regime (Kleinwaechter 1914). It was unclear how to classify an imperial edict,
as the constitutional theory did not recognize such a legal source. The Administrative
Court characterized it as “emergency law,” i.e. a statute with legal force but enacted
without the parliament. Kelsen noted that the lack of possibility to strike down
unconstitutional ordinances was “an unfortunate omission in our constitution” (Kelsen
1913, 3).

3. Allegations of “judicial activism” in interwar-Austria

The accusation of “judicial activism” against courts that review laws, such as the US
Supreme Court and the Austrian Constitutional Court, has been ongoing, with some
political circles criticizing the courts for overstepping their competencies. The accusation
that the US Supreme Court is engaging in “activism” is not exclusive to one political
ideology or party and can come from both progressive and conservative sides
(Easterbrook 2002, 1401). The progressives accused the Supreme Court of violating the
legislative power (Gerhardt 2002, 588, 592, 597) when the judges blocked social
legislation (Lambert 1921, 67-91). In Austria, both sides criticized the Constitutional
Court when its decisions did not align with political expectations.

3.1. Social Democratic criticism against the Constitutional Court

In 1922, the Social Democrats accused the Constitutional Court of engaging in “judicial
activism” — although the term was not yet in use at the time — after the Court abolished
the Viennese Act on House Caretakers. The legality of the Viennese Ordinance on
Cleaning Fees was being challenged, but Kelsen convinced the other judges to also
review the entire provincial statute, the Act on House Caretakers (Minutes of the non-
public session of the Constitutional Court, 07.02.1922). This marked the first time the
Court used its power to review a federal or provincial law ex officio. During internal
debates, Social Democrat judge Friedrich Austerlitz criticized Kelsen for disregarding
the importance of democratic politics (Minutes of the non-public session of the
Constitutional Court, 14.03.1922). The Constitutional Court struck down both the Act on
House Caretakers and the Ordinance on Cleaning Fees in 1922 (Decision of VfGH,
henceforth: V{Slg; V{Slg 90/1922; V{Slg 102/1922). Austerlitz feared that this decision
would have serious socio-political consequences, but Kelsen argued that “practical
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considerations must not prevent the Constitutional Court from examining a statute ex
officio” (Minutes of the non-public session of the Constitutional Court, 07.02.1922).

The social-democratic daily Arbeiter-Zeitung, of which Friedrich Austerlitz was the
editor-in-chief, complained about what it saw as antidemocratic attitudes of the
Constitutional Court. The newspaper claimed that “the constitution has not appointed
the Constitutional Court to guarantee constitutionality” (Arbeiter-Zeitung, 23.04.1922, 1)
and considered the abolition of the Viennese Act on House Caretakers as an attempt to
“make the Constitutional Court a censor over legislation”, which would manifest a kind
of “aversion against democracy” (Arbeiter-Zeitung, 16.06.1922, 3). Austrian Social
Democrats generally believed that it was the role of parliament, not the courts, to decide
on political issues. They were afraid of a strong constitutional jurisdiction because it
could obstruct the realization of social-democratic goals, particularly in the case of a
social-democratic federal government. In 1925, Social Democrat judge Austerlitz warned
against a constitution with a strong judicial power: “[I]t should be said that taking
powers away from parliament and giving them to the courts is not always democratic
progress” (Austerlitz 1925, 161).

3.2. Conservative criticism against the Constitutional Court

The Austrian Constitutional Court became the subject of legal and journalistic criticism
later on due to a dispute over marriage law. The debate centred around whether
ordinary courts were authorized to declare new marriages invalid after dispensation
from the impediments to marriage. The Austrian General Civil Code (ABGB) contained
elements of ecclesiastical marriage law that did not legalize divorce for marriages of
Catholics (§ 111 ABGB), with one exception: Provincial governors were allowed to
dispense from the impediments to marriage. (§ 83 ABGB) After 1918, the Social
Democrat provincial governor in Lower Austria (which also included Vienna until 1922)
almost automatically granted dispensations from the impediment of existing marriage
for Catholics or those who were married to Catholics. However, ordinary courts
declared these new marriages null and void, which caused complete legal uncertainty
in marriage law (Harmat 1999).

The Constitutional Court first confirmed the judicial declarations on invalidity of the
new marriages (V{Slg 726/1926), with Kelsen standing in minority with his opposing
opinion (Minutes of the non-public session of the Constitutional Court, 12.10.1926).
However, the jurisdiction of the Constitutional Court changed significantly in 1927, as
Kelsen convinced his fellow judges that the marriage debate represented a conflict of
competences between the administration and judiciary, which should be decided in
favour of the administration (Minutes of the non-public session of the Constitutional
Court, 05.11.1927). Whether there was a competence conflict is highly controversial, as
the administration decided on dispensation and the judiciary decided on new marriages
after the dispensation, i.e. they dealt with two different legal issues (Petschek 1929).

Kelsen stated that since the realm of administration was no longer without legal
oversight, the idea of the judiciary having precedence over the administration could no
longer be justified (Kelsen 1929a, 22). He praised the evolving role of the Constitutional

! Texts translated by author. The other German quotes are also translated by the author in the paper.
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Court, stating that “with its decisions in matters of marriage, which are so contested by
civil and process lawyers, the Constitutional Court advocates for equal rights between
administration and ordinary judiciary” (Kelsen 1928a, 110). Kelsen’s theory of equality
between judiciary and administration was particularly relevant in “Red Vienna”, where
the administration was more progressive than the conservative judiciary.

The new jurisdiction of the Constitutional Court also fulfilled the political goal of putting
an end to confusion in marriage law and indirectly enabling separations: “The legislature
is silent. But now the Constitutional Court has intervened” (Ehrenzweig 1928, 133).
However, conservative circles in politics and legal scholarship viewed this intention as
usurpation of legislative power. They believed that Kelsen was advocating at the
Constitutional Court for his own constitutional theories. They felt that the Court was
encroaching on the competence of the National Assembly by exercising legislative
power itself (Mayr-Harting 1928, 1).

The Christian Socials sought to “depoliticize” the Constitutional Court. Critics of choices
of the judges by political parties (in the parliament) were not unfounded, but they were
particularly directed towards the independent judge, Hans Kelsen, which, according to
Merkl, revealed the true motives behind the efforts to “depoliticize” the Constitutional
Court (Merkl 1930, 511). In reality, the “depoliticization” of the court was a response to
Kelsen’s active role in marriage law cases.

The amendment of the Federal Constitution in 1929 restructured the Constitutional
Court (§§ 58-66 BGBL. 392/1929). The constitutional judges, who were originally elected
for life, lost their positions on February 15, 1930 (§ 25 para 1 BGBI. 393/1929). However,
the political character of the selection process did not change much, as the Federal
Government and parliament continued to appoint the judges.? As Merkl noted, the
supposed “depoliticization” of the Court was a “repoliticization” (Merkl 1930, 509).

The real goal of “depoliticization” was achieved: the new Constitutional Court no longer
overturned judicial declarations of marriage invalidity (V{Slg 1341/1930; V{Slg.
1342/1930; V£Slg. 1351/1930; V{Slg. 1352/1930). In the first decision involving a judicial
declaration of marriage annulment, the new Court (without Kelsen) implicitly criticized
the former one for “judicial activism” and stated that “it is not the role of the judiciary
to eliminate unsatisfactory legal situations, but rather the responsibility of legislation”
(VISlg 1341/1930). Conservative circles welcomed the new decision as a “victory of the
law” and the end of Kelsen’s influence.

3.3. “Self-restraint” Austrian Constitutional Court?

Despite the criticisms mentioned above, which had significant consequences for Kelsen,
the relevant literature describes the Austrian Constitutional Court as one that practiced
self-restraint (Lachmayer 2017, 89). In contrast to today’s constitutional courts, which are
often criticized for being too “activist” (Cassese 2022), the Kelsenian “original model” of
the Constitutional Court is perceived as non-activist. Agostino Carrino, for example,

2 The president, the vice president, six members and three substitute members were proposed by the federal
government, three members and two substitute members by the National Assembly and three members and
one substitute member by the State Assembly, i.e. the position of the executive in the election of judges was
stronger after 1929; § 65 para. 2 BGBI. 392/1929.
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argues in his latest book that the Kelsenian Constitutional Court primarily focused on
ensuring the formal unity and logical consistency of the legal system and did not attempt
to defend a set of values against the legislature (Carrino 2022, 157).

During the debates about the political role of the Constitutional Court, particularly
surrounding the issue of marriage, Kelsen defended the possibility and necessity of a
strict, textual interpretation of the law. He believed that this approach would ensure the
primacy of the democratic legislature (Kelsen 1928b, 240). In discussions about
democratizing all stages of the legal process, Kelsen argued that democracy is realized
through legislation (Kelsen 1929b, 73), and that later stages should strictly apply the laws
(Kelsen 1929c, 2). He stated that constitutional jurisdiction requires a clearly formulated
constitutional text without overly abstract principles (Kelsen 1928b, 241).

At the same time, the Constitutional Court had a decision whose reasoning was indeed
a prime example of “self-restraint judiciary”. It was about the Federal Renting Act, which
the Provincial Government of Vorarlberg considered as expropriation that would not
meet the conditions specified in the ABGB (expropriation was only possible in the
“public interest”). Constitutional Court upheld the Act and stated that only the
legislature was competent to define the specific meaning of such general terms like
“public interest”:

It must be emphasized that the Constitutional Court cannot enter into a discussion of
this question. The public good or public interest is a legally incomprehensible concept,
it is exclusively up to the legislature to determine it. (...) It is the main task of the
legislature to form an opinion about the many conflicting interests, to favour what they
consider to be the higher interest, or to reach a compromise between conflicting
interests. However, the Constitutional Court must firmly refuse to express an opinion
on such a question. (V{Slg 1123/1928)

Independent, liberal, and Social Democratic constitutional judges voted in favour of
upholding the Renting Act, while Christian Social judges voted against it (Minutes of
the non-public session of the Constitutional Court, 07.12.1928). In this case, the majority
of judges actively confirmed the socio-political goals of rent control through their “self-
restraint” position.

While “judicial activism” is pushing for change, “self-restraint” judiciary can also be
seen as an active decision to maintain the status quo (Ehs 2015, 19). A constitutional
decision to abstain from reviewing a norm is just as “political” as an openly “activist”
judgment (Pech 2001, 99). A decision is always “activist” (because it is a decision and not
arecognition), and it is always correct in procedural sense (unless overridden by another
decision). Therefore, the term of “judicial activism” is a purely political criticism, i.e. “a
form of name-calling, a barely camouflaged way of saying ‘judge with whom I disagree””
(Kmiec 2004, 1459).

4. Constitutional jurisdiction between law and politics

While Kelsen first justified the primacy of the legislature and the strict interpretation of
the wording as a democratic imperative, and thus appeared to defend a “self-restraint”
judiciary, as a constitutional judge he was more “activist” from the very beginning
(Wiederin 2014, 304, Ehs 2017, 146). He recognized that constitutional jurisdiction, as the
final decision-making power, had a law-making character as well. In the internal debate
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at the Constitutional Court about the constitutionality of the Austrian Electricity Routes
Act in 1922, he stated that “the actual question is essentially a question of subsumption.
Of course, one could also subsume it differently. By resolving this question, the
Constitutional Court exercises law-creating activity. As [the Court] was established, we
were all aware that it might do this” (Minutes of the non-public session of the
Constitutional Court, 14.10.1922).

However, Kelsen as a legal scholar only later justified this decisionist view of legal
practice (Carrino 2022, 130, 135), as he was almost at the end of his career as a
constitutional judge and was under political attacks in Austria.

4.1. Constitutional jurisdiction as legal theoretical and democratic necessity?

At the conference of the Association of German Constitutional Legal Scholars in 1928 in
Vienna, Kelsen gave the first lecture on the question of “judicial review”, in which he
attempted to explain constitutional jurisdiction in terms of legal theory and democracy.

On the one hand, Kelsen justified the constitutional jurisdiction by applying the “theory
of legal gradation”, also known as the Stufenbaulehre (Kelsen 1929d, 31). This theory,
developed by the Austrian scholar Adolf Julius Merkl, suggests that the law is not fully
established at the legislative stage, but is also emerging at further stages (Merkl 1918).
This theory not only highlights the creative, law-making character of legal applications,
but also relativized “the previously unchallenged position of the statute” (Merkl 1923,
203). The legislative stage is not law-making ex nihilo, as it must also apply the
constitution (Eisenmann 1928, 100). Thus, there should be an institution to control
whether lower norms (e.g. statutes) correspond to higher ones (ultimately the
constitution) (Kelsen 1929d, 65).

On the other hand, Kelsen justified the judicial control of legislation as a necessary
correction to prevent an unrestrained majority rule. He understood democracy as
pluralism, where compromise is the key element (Kelsen 1929b, 65, 100). Therefore,
constitutional judiciary must protect minorities to avoid the dictatorship of the majority
(Kelsen 1929d, 81). Constitutional jurisdiction allows for individualized expression of
different interests (Cappelletti 1984, 90, Kavanagh 2003, 481) and thus realizes a form of
deliberative democracy (Ferejohn 2002, 53).

4.2. Anti-pluralist and legal positivist critique against constitutional jurisdiction

In the interwar period, Carl Schmitt fiercely opposed the idea of constitutional
jurisdiction. He viewed democracy as requiring homogeneity and unity (Schmitt
1928/2017, 234, 1932/1988, 31) and saw the protection of minorities as unnecessary and
contrary to democratic principles. He argued that in a “true” democracy, there are no
permanent interests worthy of protection (Schmitt 1931/1996, 43) and that the outvoted
minority should not receive special representation (Schmitt 1931/1996, 86). Schmitt
believed that constitutional jurisdiction threatened the unity of the state and people
(Schmitt 1931/1996, 70), and saw it as a form of constitutional legislation, rather than a
law-application. (Schmitt 1931/1996, 45) He feared that “the guardian of the constitution
would become the lord of it” (Schmitt 1931/1996, 53).
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Schmitt viewed the constitution as a purely political category (Schmitt 1928/2017, 4, 15,
20) and believed that the judiciary should remain apolitical (Schmitt 1933, 9), as if its role
was limited to simply applying laws set by the legislation rather than actively shaping
them (Schmitt 1931/1996, 41). The idea of the “apolitical” judiciary is based on the view
that the law is complete with the statute, and that the further stages only have to
recognize and apply it.

Schmitt’s critique of constitutional jurisdiction foreshadowed many of today’s criticisms,
particularly those from the left-wing “Critical Law Studies” movement, which aim to
" of judicial control of
politics. Critics of “judicial review” argue that it gives too much power to the judiciary
and undermines the power of the legislature. All criticisms of “judicial review” have in
common that they overvalue the competency of parliament to enact laws as if the
parliamentary system established an omnipotence of the legislature and an impotence of the
judiciary. The criticism of constitutional jurisdiction as “undemocratic judicial power” is

prove the “legal impossibility” and “democratic illegitimacy’

the continuation of a populist understanding of politics and democracy (Blokker 2019,
547), which currently benefits political regimes that want to weaken the control
mechanisms (Halmai 2019, 302).

4.3. Constitutional jurisdiction as political power?

In his response, Kelsen challenged Schmitt’s arguments by placing a strong emphasis on
the political nature of the “application of law” (Kelsen 1931, 586). He questioned the
traditional division between law and politics, or between “law-making” and “law-
application” (Kelsen 1931, 587). According to Kelsen, the “application of law” is just as
much a political process as legislation. He stated that “there is only a quantitative, not a
qualitative difference between the political character of legislation and that of the
judiciary” (Kelsen 1931, 586), because “every legal conflict is a conflict of interests or
power, therefore, every legal dispute is a political dispute” (Kelsen 1931, 587).

Kelsen believed that the separation between law and politics is untenable and that all
judicial activity is inherently political (Kelsen 1953, 152). Nothing would be more “non-
Kelsenian” than the idea of “apolitical” law and “apolitical” justice (Pegoraro 2020, 903,
927). By emphasizing the political nature of the judiciary, which is a more radical
viewpoint than strict textualism, Kelsen deconstructed the idea of “objective law” and
“apolitical judiciary.” He referred to the term “application of law” as “obscuring
terminology” (Kelsen 1924, 221).

5. Constitutional jurisdiction: Application or making of law?

The concept of constitutional jurisdiction can be justified if the “application of law” is
understood as a knowledge-based process. In this case, judicial control of legislation
would be theoretically possible and democratically legitimate. However, whether the
“application of law” is a purely cognitive operation is a contentious topic in legal theory.

5.1. “Application of law” as knowledge or decision?

An important internal discussion took place among the scholars of the “Vienna School
of Legal Theory” about whether the norm was recognized or produced during the
“application of law”. This question also affected the role of jurisprudence as legal
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knowledge. Is there a norm before the “application” that the jurisprudence could
recognize (as Adolf Merkl claimed), or does the norm only emerge as product of the
“application” that jurisprudence could only register (as Kelsen’s renegade student Fritz
Sander claimed)?

Although Merkl acknowledged that the “application of law” is a function of the will, he
located this operation within the framework of possible meanings (Merkl 1918, 463).
Merkl distinguished between “legal interpretation” and “legal application”. He assigned
jurisprudence the task of interpreting the norms (reproducing their content and adding
nothing to the norm that is not already inherent in it) (Merkl 1916, 540). Merkl defined
interpretive jurisprudence as control of the “application of law” (Merkl 1923, 285), i.e.
“law is what jurisprudence recognizes as true” (Merkl 1923, 290). Therefore, the
“application of law” would not be a decision empowered to every result, but a decision
about the correct meaning: Even if there is not just one correct solution, the “application
of law” must stay within the framework of what is “right” and “true”.

Of course, this does not mean that the legal system cannot contain an “untrue” law, for
example because of an incorrect but final judgment. The legal system can very well
justify the “legal errors” according to the specific logic of legal force, which Merkl called
“error calculation” (Fehlerkalkiil) (Merkl 1923, 277, 296, 301). However, by allowing the
“application of law” as an act of will only within the framework of the possible norm
meanings — i.e. within a framework that can be recognized —, Merkl ultimately gave
jurisprudence the priority over the “application of law”.

Fritz Sander rejected and criticized Merkl’s distinction between “interpretation” (as
cognition) and “application” (as decision). Sander argued that there is nothing before
the “application of law”, which can be interpreted (Sander 1921, 11). The idea of pre-
existing law would be natural law (Sander 1918, 351). According to him, legal science
should not formulate an “ought” for the “application of law”, but rather the “application
of law” should produce the “ought” (Sander 1926, 220). What is law cannot be
determined a priori (Sander 1919, 482), only registered a posteriori (Sander 1923a, 294, 307,
1923b, 69, 122). According to him, anything that is enacted as law by an authorized (or
capable) body is considered law until it is abolished by another authorized (or capable)
body (Sander 1925, 177, 190). Therefore, it is unnecessary and impossible to distinguish
between “correct” and “incorrect” law before a judge’s decision has been made (Sander
1919, 478). Instead of determining the legal practice a priori, jurisprudence should only
describe the dynamic, open legal process.

5.2. “Application of law” as empowerment?

In the debate between Merkl and Sander, Kelsen did not take a clear stance. He accepted
the legally recognizable framework of possible norm meanings as a theoretical barrier
for “application of law”, but later moved towards Sander’s radical position. The main
difference between Merkl and Kelsen was the direction of their interest. Merkl aimed to
frame “application of law” in order to prevent any “incorrect” products or at least to be
able to criticize them, while Kelsen aimed to explain why “application of law” was
possible even outside of the recognizable framework. However, while Sander rejected
the idea of jurisprudence as a prior knowledge, Kelsen did not deconstruct jurisprudence
so radically. Thus, Kelsen oscillated between the positions of Merkl and Sander:
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recognizing legal knowledge as a framework, but also justifying “application of law” as
authorized to produce any results.

Kelsen wrote that an act imputable to the state should be regarded as “error-free” until
another body whose decisions are also imputable to the state abolish it (Kelsen 1914, 55).
Aslong as alegal actis valid, it is considered to be “error-free”. The sociological question
of whether the law is “wrong” was transformed by Kelsen into a legal-theoretical
question of why even “wrong” law is considered law. However, his answer was not that
of classical legal positivism. Instead, Kelsen highlighted the socio-political power of
judges by placing the legal interpreter at the very center of the legal system. Even though
his doctrine in this regard was purely theoretical, it simultaneously serves as an
explanation for the socio-political power-position of the judiciary.

Kelsen was primarily interested in understanding how and why “application of law”
can sometimes produce “incorrect” law. To justify this, he posited that “application of
law” is an authoritative decision about what the law should be (Kelsen 1960, 351). Kelsen
emphasized the significant power of this process, describing it as the “authentic
interpretation”. He explained that through “authentic interpretation”, a legal organ can not
only realize one of the possibilities indicated by cognitive interpretation, but can also
produce a norm that lies completely outside of the framework established by the
standards (Kelsen 1960, 352). This radical realistic and anti-ideological description of the
inner-logic of legal system reveals the structurally closed but open-ended legal dynamics
(Chiassoni 2012, 246). Thus, Kelsen clearly departed from classical legal positivism:
What may appear from the internal perspective of the legal system as “authentic
interpretation,” thus as empowerment of the judges for law-making, can be viewed from
an external perspective as political power and the sociological dynamics of the law-
application.

Kelsen argued that the “application of law” was empowered to establish new laws
through “authentic interpretation” (Alternativermichtigung). This means that there is no
room for error within the legal system as any decision made by a legal body with the
authority to interpret the law is considered legally correct. Therefore, the “errors” of law
is not a question of substance but rather a question of competency, i.e. who has the
authority to apply the law. The “legal” force of a legal act does not depend on the on the
legal act itself, but on the effectiveness of its author (interpreter). And thus, we are
actually dealing with a sociological question that Kelsen did not directly answer but
opened up with his doctrine: Why and how do judges exert political power?

Kelsen’s theory (on the interpretation of law) was radicalized in Nanterre (théorie réaliste
de l'interprétation) and Genoa (giusrealismo genovese). This legal realist approach in France
and Italy emphasizes the ambiguity of the “norm text” and the independence of the “norm”
from the text. According to this theory, because only the text is available, the norm can
neither be interpreted nor applied — it only arises in the non-cognitive operation of the
“application of law”, also known as “authentic interpretation”. As Riccardo Guastini
writes: “Before the interpretation, there is no ‘norm’” (Guastini 1995, 17). This is why the
judge is considered the sole legislator (Troper 2006, 29, 31).

The positions of Michel Troper and Riccardo Guastini differ on the question of how the
“norm text” affects the “application of law.” Guastini sees the “norm text” as a
framework in which the “application of law” sets the norm (Guastini 2001, 43, 2006, 80,
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84, 2019, 14). He does not dispute that the “application of law” creates the norm, but
believes that the “norm text” provides a framework for it. Troper is more radical, he
claims that “application of law” is completely unrestricted (Troper 1981, 521, 1994, 87,
99). If the norm is created by interpretation, any “legal application” would be by
definition valid (Troper 2006, 35). Troper also disputes the idea that a “competency
norm”, which grants the body applying the law the authority to exercise its competence,
must exist before the “application of law”. He argues that the “competency norm text”
also requires interpretation, so the “competency norm” only arises in the interpretation
process. This means that a body applying the law can expand its competencies without
any restrictions (Troper 2006, 33).

Guastini emphasized that the legitimacy of the “application of law” (at least for the
outside) is dependent on legal arguments provided by the “norm text.” For this reason,
the voluntarist “application of law” also presupposes the cognitive knowledge of the
text (Guastini 2011, 256). However, even if the text can be recognized, it does not
necessarily mean that the arguments related to the text represent the true reasons of a
judgment. As Matthias Jestaedt remarks ironically: “[T]here are three types of reasons
for a judgment, namely the verbal and written reasons as well as the real ones” (Jestaedt
2011, 15). Troper understands the written, published reasons of a decision as a mere
concealment of the completely free law-making power of “application of law” (Troper
1978, 295). Not legal, but extra-legal (professional, sociological, organizational,
psychological, etc.) barriers would ensure that that the “application of law” in reality —
despite the possibility of being able to do and want everything — is not completely
arbitrary (Champel-Desplats and Troper 2005). This means: While the legal-realist
“radicalization” of Kelsen’s theses reveals the pure political power of every legal
application, the sociological jurisprudence, which serves as a complement to legal
theoretical analysis in Nanterre, demonstrates the limits and possibilities of juridical
political power in light of societal and professional circumstances.

5.3. “Judicial review”: Increasing the effectiveness of the constitution or the power of
judges?

The idea of constitutional jurisdiction presupposes a hierarchical and uniform legal
order in which the supremacy of the constitution must be guaranteed. Merkl believed
that a constitution without constitutional jurisdiction was “a lex imperfecta, a wish
addressed to the legislation” (Merkl 1921, 579). Kelsen also justified constitutional
jurisdiction as a tool of “increasing the validity of the constitution” (Kelsen 1929d, 80).
However, the question arises as to whether these ideas correspond to the radical-realistic
theory of the “application of law” (described above). Is the constitution effective only if
norms can be stroke down on grounds of “unconstitutionality”? Does the abolishment
of a norm result from the recognition of an objective, “true” meaning of the constitution?
Is a constitution really less valid if the norms that exist under the constitution are not
subject to “judicial review”?

The idea that constitutional jurisdiction would make the constitution more effective and
increase its validity misunderstands the nature of validity. The question of whether a
norm is constitutional is one of validity, not that of content. A norm’s validity is based
on whether it was produced by a body empowered to produce norms, not on its content
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being “right” or “wrong”. The “correctness” or “rightness” of a norm is a philosophical,
moral, or political question that can be discussed in jurisprudence, but it does not affect
the norm’s validity. A norm is valid if it is produced by a body empowered to produce
norms. Its validity is based on the constitution, therefore, a valid norm is constitutional
by definition. A norm cannot be “constitutional” or “unconstitutional” because its
validity presupposes constitutionality.

However, Merkl viewed constitutional jurisdiction as the inclusion of legislation that
was unrestricted within the legal system (Merkl 1921, 579), as if the legislation had to be
the objective “application” of the constitution and could not produce norms of any
content. In contrast to Merkl, Kelsen recognized that it is possible for statutes to be
“unconstitutional” but still be constitutionally valid. As long as a norm is not stroked down,
it has to be considered a full part of the legal system, because its validity can be traced
back to the constitution. (Kelsen 1934, 85) This means that the constitution empowers the
legislature to enact even “unconstitutional” laws (Alternation) (Kelsen 1929d, 79).

But then we have a serious problem: If we take the Kelsenian thesis seriously, the
purpose of constitutional jurisdiction becomes questionable. If the constitutionality of
the legal system is already guaranteed by the validity of norms, the task assigned to
Constitutional Courts seems unnecessary. All valid norms would be, by definition,
constitutional and the entire legal system is constitutional without the need for
constitutional jurisdiction (Troper 1977, 138). Therefore, a constitution without
constitutional jurisdiction would be completely effective and would not require “judicial
review” (Troper 1977, 140).

Validity is not a gradual property; a constitution on which the validity of other norms is
based is not less valid than a constitution that empowers judges to abolish the law. The
fact that norms can be overruled by a court with reference to the constitution does not
reinforce the validity or effectiveness of the constitution, but only the power of the body
tasked with reviewing the “constitutionality” of laws. This also explains why there is no
“judicial review” of the federal legislation in Switzerland, as the Federal Constitution
grants the Federal Assembly (the parliament) the power to legislate and abolish laws,
ensuring the constitutionality (validity) of the federal legislation.

Although constitutional jurisdiction does not contribute to the effectiveness of the
constitution, it can be justified as a means of controlling substantive “constitutionality”,
particularly in regards to fundamental rights (Kelsen 1929d, 37). The political idea
behind constitutional jurisdiction is to justify the judicial control of politics as a legal
cognition that would necessarily recognize the “correct” meaning of the constitution.
This understanding of “application of law” would imply that the decisions of
constitutional judges would be valid only if they are “correct”, i.e., if they correspond to
the sole meaning of the constitutional text:

And if one says, for example, that the [Austrian] Constitutional Court cannot err, this
does not mean that every act of the Constitutional Court, no matter how contradictory
it may be, is legally correct, but only that the Constitutional Court did not manifest itself
at all in that act, even though it may have been authored by the group that we are
accustomed to addressing as the Constitutional Court. (Merkl 1921, 605)

Merkl stated that it would be “sad if a court designated as the guardian of the
constitution did not provide the guarantees of almost exclusively correct constitutional
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jurisdiction” (Merkl 1921, 609). The expectation for the “application of the law” to be
“correct” is based on the idea that applying the norm means recognizing its content.

However, as Daniel Fassler, a member of the Swiss Council of States (the Upper House
of the Federal Assembly), noted during the last debate on constitutional jurisdiction:
“Whether a statute is constitutional or not cannot be determined with a ruler or a scalpel”
(Amtliches Bulletin der Bundesversammlung, 12.09.2022, 653). A norm is therefore not
abolished because it was always “unconstitutional” — it becomes “unconstitutional”
because (or rather: after) it is abolished (Troper 1995, 167). The “constitutionality” (or the
“unconstitutionality”) of a norm is not recognized, but created by the judge (Troper 2005,
34). A constitutional judge’s decision is empowered to shape and interpret the
constitution, as outlined in Kelsen’s theory of “law-application”, no matter what the
result is. Accordingly, constitutional jurisdiction means the authorization to disqualify
norms in an “authentic” way as “unconstitutional” and thus to eliminate them from the
legal system:

What is called ‘unconstitutionality’ of the law is therefore by no means a logical
contradiction between the content of a law and the content of the constitution, but a
condition stipulated by the constitution for the initiation of a procedure that either leads
to the abolishment of the law which was until then valid and therefore also
constitutional... (Kelsen 1934, 86)

Kelsen only addresses the question of why the decisions of a constitutional court are
always considered lawful. If there is no higher body to review a decision, the decision is
presumed to be valid (Kelsen 1925, 277). However, the explanation of why every
decision of a constitutional court is by definition valid does not resolve the issue of the
democratic legitimacy of the institution, and may even bring it into sharper focus.

6. Conclusion: “Pure Theory of Law” as deconstruction of the idea of objective
“law-application”?

Kelsen’s attempts to legitimize constitutional jurisdiction through legal theory reveal
that the concept is fundamentally political in nature (Bisogni 2017, 57, 69). The “Pure
Theory of Law” cannot justify the institution of constitutional jurisdiction itself, but it
can explain its legal practice and power (Bisogni 2017, 59). As a legal scholar, Kelsen was
able to refute criticisms he faced as constitutional judge. However, in doing so, he
developed a radical realistic theory of the “application of law” which, as Kelsen himself
acknowledged, can undermine the idea of law as a fixed order (Kelsen 1934, 99). If the
content of law is not clear at the highest stage of the norm hierarchy, which the other
stages can recognize and apply, the predictability of the law turns out to be an illusion
(Kelsen 1934, 100). Instead of legal certainty, there is only certainty of the judge (Fechner
1969, 110), i.e. the “Pure Theory of Law” justifies the legal body whose decisions (“legal
applications”) determine the law (Carrino 2011, 223).

When the Austrian Constitutional Court came under political attacks in the interwar
period, it was crucial and relevant for Kelsen to refute the assertion that the judiciary
could / should be entirely “apolitical”. However, this thesis can also be turned against
constitutional adjudication (if the judiciary exercises political power, it is not a check but
merely another political power without checks), hence constitutional adjudication
cannot be positively justified without a theory of democracy. Nevertheless, for socio-
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legal research on judicial power itself, Kelsen’s theory is very helpful because it can
frame and explain the sociological findings about judicial power.

Thus, it is insufficient to demonstrate in a pure theoretical way the law-making power
of the law-application. Instead, the broader socio-political context must be considered:
The necessity of constitutional adjudication (in a rule-of-law system) arises from the
pluralistic democracy, wherein legislative majority does not mean absolute power; and
the constraints on constitutional adjudication stem from the societal, political, and
scholarly milieu, where not all that is theoretically conceivable would be assumed or
tolerated.
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