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Abstract

This work aims to contribute to the debate on the role of the State and the
Economic and Social Rights in Argentina from the analysis of the capital accumulation
process and the structural changes that have taken place in the country in recent decades.
First, we define the work within the debates on the role of the State and economic and
social rights. At the core of the work, we present our own contribution, based on our
previous research and other authors” works. First, we highlight some transformations
on the capital accumulation process in Argentina. Then we analyze the role of the State
through some of the most important social policies in the last years but we also add the
consideration of some government’s regulatory, fiscal, monetary, and labor-market
policies. Finally, we develop our interpretation about the role of the State on the
fulfillment of economic and social rights in the last decades.
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Resumen

Este trabajo pretende contribuir al debate sobre los derechos econdémicos y
sociales y el rol del Estado en Argentina a partir del analisis del proceso de acumulacién
de capital y los cambios estructurales que han tenido lugar en el pais en las ultimas
décadas. Al comienzo encuadramos el trabajo en los debates actuales sobre el papel del
Estado y los derechos economicos y sociales, y luego presentamos nuestra contribucion,
basada en desarrollos propios y en trabajos de otros autores. Primero destacamos
algunas transformaciones en el proceso de acumulacion de capital en Argentina. Luego
analizamos el papel del Estado a través de algunas de las politicas sociales mas
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importantes de los ultimos afios, pero también consideramos otras politicas como las
regulatorias, fiscales, monetarias y del mercado laboral. Finalmente, desarrollamos
nuestra interpretacion sobre el papel del Estado en la satisfaccién de los derechos
economicos y sociales en las tltimas décadas.
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1. Introduction

The debates on the role of the State and economic and social rights (ESR) have grown
and have been renewed in recent years in Argentina. The context of the debates is still
that of fragmented and inequitable society, with high levels of living conditions
precariousness and structural inequality. However, in the first decade of the 21 century
an expansive cycle of capital accumulation which developed in Argentina — as in other
Latin American countries — allowed a considerable recovery of employment, expansion
of welfare policies and improvement of social indicators (Salvia and Lindenboim 2015).
This fact led to the flowering of apologetic discourses of the “presence of the State”
(Alvarez and Bonnet 2017), that placed the “human rights” of “vulnerable sectors” at the
forefront of their rhetoric. Thus, a broad consensus on the positive value of social policies
was built, but more particularly on welfare policies aimed at the most impoverished
sectors under the paradigm of a development model but with inclusion and social
justice. These kinds of discourses were strongly propagated throughout the Kirchner
government (2003-2015) in Argentina (Bossert 2016), and other similar Latin-American
experiences, such as Brazil, Ecuador, Venezuela, and Bolivia.

On the other hand, the expansion of State intervention has been considered one of the
main characteristics of “populist” governments (Ferreres 2011, Damill et al. 2015),
criticized by confusing policies which are unsustainable in tandem with the economic
well-being, and by wasting the wealth of the prosperous years on policies that leave no
favorable results in the long term (Cachanosky 2017).

Despite its “unpopular” policies toward the working class, particularly expressed on
salaries contraction and the impact of the local currency devaluation on living
conditions, the right-wing government that took over in the period 2015-2019 kept the
discourse based on human rights as a political resource, and welfare policies for the
poorest sectors continued to expand, some of them supported by multilateral agencies,
such as the IMF.

In the legal field, many approaches have insisted on the strength of constitutional
mandates which impose obligations and responsibilities on the States, and have
remarked the “outstanding debts” as a strategy to demand public policies that are better
designed under constitutional standards, and the political will to carry them forward
through budget items. Moreover, Human Rights-Based Approaches (HRBAs) to public
policies have become a very influential stance to analyze the role of the State to protect
and satisfy economic and social rights (ESR), focusing on the analysis of protection
policies for the most vulnerable sectors, and welfare policies to guarantee basic social
services.

However, HRBAs have paid less attention to welfare state functions linked to
macroeconomic regulations, to the labor market and to the sale conditions of the labor
force, which are essential for a comprehensive understanding of the role of the State.
Instead, critical analyses that emphasize Argentina’s social structure characteristics and
the limits imposed by the accumulation of capital to fulfill ESC are scarce.

In this paper we intend to intervene in the complex debate on social policies and ESR in
Argentina, seeking to contribute to the understanding of how the needs of the capital
accumulation process condition the role of the State and the content of rights, and why
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it is necessary to analyze them in relation with economic contexts. Taking into account
the Esping-Andersen’s (1990) classical conception of welfare state, we shall relate its
functions and its contradictory development in the last decades. We will go beyond the
redistributive role of the State through social policies by adding the consideration of the
welfare state conception that highlights the government’s regulatory, fiscal, monetary,
and labor-market policies (Garland 2016), and we shall point out that it was the evolution
of the labor market that has become particularly crucial to better understand the role of
the State and the shapes that welfare policies have taken in the last decades.

We shall start by presenting some perspectives and debates on the fulfillment of
economic and social rights, showing a special interest in HRBAs that focus on State
responsibilities beyond the analysis of the economic reality. Then we will develop our
own contribution, considering various characteristic elements of the Argentinian capital
accumulation process from the 70’s to the present, such as transformations produced in
the labor market and their impact on the living conditions, the growing intervention of
the State expressed in terms of public spending and taxation, and expansion of some
welfare policies. Then, we will summarize two of the most important public policies in
the last years, such as the Social Security Moratorium (Moratorias Previsionales) and the
Universal Child Allowance (Asignacion Universal por Hijo), and then we shall offer a
possible explanation on the expansion and new shapes of welfare policies and their link
with the labor market.

Our approach to the transformations of the Argentinian capital accumulation process in
the last decades is based on our own research but also on several works developed by
other authors (Ifigo Carrera 2007, 2017, Peralta Ramos 2007, Grafa 2015, 2018, Salvia
and Lindenboim 2015, Kennedy 2015, Caligaris 2017, Seiffer and Rivas 2017, among
others). The increasing intervention of the State has also been explored by other authors
(Grassi 2003, Falappa and Andrenacci 2009, Isuani 2010, Seiffer 2015, among others),
although from very diverse perspectives. However, the link between both the
transformations in the capital accumulation process and the expansion of the State has
not been examined deeply enough and is much less common in the Human Rights field
to apply it to contemporary Argentina.

The main purpose of this work is to contribute to studies on the role of the State and
economic and social rights in Argentina by proposing an analysis of the State capacities
to fulfill ESR based on the evolution of the capital accumulation process and the labor
market.

2. Debates on Economic and Social Rights and the Role of the State.

The literature and debates around the role of the State, social policies and human rights
are very rich. Although a deep analysis of them is not the subject of the paper, here we
would like to simply go over Human Rights Based Approaches (HRBAs) associated with
the goal of analyzing the problematic relationship between the accumulation of capital,
the role of the State and economic and social rights, and as a way to start to better
develop our own contribution.

Since the seventies, economic, social and cultural rights (ESCR) have drawn the special
attention of Human Rights organizations, promoters and theoretical currents (Moyn
2012), while the language of rights acquired tremendous symbolic value worldwide
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(Joshi 2009). Beyond this international context, what has been quite evident in Argentina
in the last two decades was the growth of HRBAs. All this within a context of a fast
recovery of the economy after the worst economic and political crisis in the Argentinian
history in 2001 — and the fresh memories of extreme poverty levels and inequality as a
result of that. References to terms such as social justice, inclusion, and extension of
human rights were made much more often, and these aspirations were particularly
linked to the responsibilities of the State. As the State was placed as the guarantor and
inexcusable responsible for the effective exercise of Human Rights, demands toward the
State were extended.! Thus human rights, welfare policies and the role of the State were
coming together in a more transcendental debate.

The legal field and particularly the Constitutional Law area have strongly been
impregnated by HRBAs. What in Argentina has been called “enfoque de derechos”
(HRBAs) has been defined by its promoters as a “methodology”, a set of interpretive
standards within the scope of human rights that must be necessarily incorporated in
public policies in general, and in social policies in particular, in order to comply with the
mandates but also to protect the guarantees contained in each right (Pautassi 2010).
According to them, HRBAs demand transformations in the state structure to help States
fulfill their obligations by implementing “integral policies” under the mandates
incorporated in the Constitutions and International Treaties (Pautassi 2015), the
empowerment of policy recipients by recognizing that they are right holders that
generate obligations to the State (Abramovich 2006), and discuss “economic models that
are respectful of human rights” (Pautassi and Gamallo 2012).

HRBAs have produced contributions of descriptive value, data systematization, and
interdisciplinary analysis regarding broad themes such as the features of inequitable
societies and insufficient public policies. They have contributed to put some important
topics, such as gender issues in economic and social rights, housing, or access to basic
services on the legal agenda, and have also proved useful tools to judicial activism in
several battles to promote human rights. Eventually, they have meant an overcoming of
the traditional views of constitutional law, which explore human rights and State
responsibilities prioritizing the dogmatic analysis and omitting multiple antagonisms
that rights present in daily life and their intimate link with economic reality.

HRBAs have also been criticized from different points of view, but criticism has mostly
been theoretical. Kennedy (2002) has tried to synthesize those that come from Critical
Legal Studies. Other authors such as Kennedy (2007), O’Connell (2017) or Moyn (2018)
have also argued against the contemporary wave of exaltation of human rights (Moyn
calls it “the last utopia”), because it would be something like a distracting factor carrying
the energy that must be directed towards the demand for more egalitarian economic

! We can find here a substantial difference between the old liberal doctrine of human rights that emerged
with the French Revolution and that which was expressed as a result of the proliferation of the International
Human Rights Treaties. Both iusnaturalist philosophies, the first acknowledged equality before the law and
ownership of all rights by the mere condition of persons, but within the framework of nascent capitalism in
which the market would be the guarantor of compliance, while for the State reserved minimal powers-the
administration of justice, security. Throughout the twentieth century, material equality and the universality
and operability of all rights were recognized. This process was particularly relevant on ESCR field, and the
role of the State in its implementation (Behm and Cristeche 2017).
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reforms, while economically regressive programs are imposed around the world (Moyn
2018).

However, in Argentina the HRBAs have attracted much more supporters than critics
(Pautassi 2015), and it is not easy to find specific critics to their main cornerstones. One
of the exceptions is Grosman (2008), who claims for a “more realistic approach” to think
about state responsibilities on human rights satisfaction, pointing out that “in a context
of allocation of scarce resources” the existence of a necessity is an essential condition,
which is not enough to ensure the satisfaction of rights. Grosman adds that any social
right that cannot have a real and concrete benefit can therefore not be an institutional
mechanism, and he goes beyond the classic book The Cost of Rights (Holmes and Sunstein
2000), which differentiates the rights “of paper” with the rights “with teeth”, making
reference to the fact that when a right is recognized there must be a budget that allows
to make it effective, and contrarily, without a budget the right is worth “not even the
paper where it was written”. In the face of the HRBAs that claim for “integral policies”
regardless of the economic context, according to Grosman scarcity poses a structural
problem that must be analyzed frontally by those who take decisions in this respect, and
we should ask about the cost that can reasonably be faced by the State in a context in
which different needs compete against one another for scarce public funds.

Arguments as “scarcity” or “rights competing against one another” are not uncommon
in the legal arena and have usually been used by the Justice and governments against
Human Rights claims (Asociaciéon Civil por la Igualdad y la Justicia — ACIJ — 2018).2
Although the argument for demanding the consideration of the economic context when
thinking about the limits of state responses is partially valid, the “scarcity of resources”
is not a good starting point to analyze these limits. We shouldn’t forget that the main
reason for the world economic crisis is super production or, in the case of Argentina, the
fact that the country has the capacity to feed 400 million people and more than 20% of
its population is poorly fed,® or more than 16% of the 2019 public budget has been used
to pay interest on the external debt, which is more than the annual amount that the State
spends on public employees’ salaries and six times the cost for the 4 million beneficiaries
of Universal Child Allowances.

From our point of view, HRBAs have focused on the intervention of the state in its
“redistributive” role through social policies, especially those protection policies for the
most vulnerable sectors, without paying enough attention to the evolution of the
Argentinian capital accumulation process. They have been claiming that the State does
not fulfill its conventional obligations and fails in its duty to protect human rights, but
without asking for reasons beyond the political will, and therefore establishing a
relationship of externality between state capacities and the capital accumulation process.

Garland (2016) points out that this “conception” of the welfare state, which highlights
its role in the economy, is the broadest outline and the least familiar in public debate.

2 What is paradoxical is that HRBAs themselves have sometimes adopted the idea of “context of scarcity”
(e.g. Giménez Mercado and Valente Adarme 2010, Arcididcono and Gamallo 2011).

3 As Moro (2011) has pointed out, the well-known contradiction of living in a leader in food production
country and in parallel that there is a situation of hunger in a very important portion of Argentine society,
is rather apparent than real, since access to food does not really depend of the availability of food, but of the
social position of the actors and their solvency capacity.
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We would add that the same happens in the legal field, although it is a concept more
usual among economists and sociologists. Critical perspectives in social policies have
been more consistent with framing public policies within the process of capital
accumulation (Cortés and Marshall 1991, Netto 1992, lamamoto 1997, Danani 2004,
Grassi and Danani 2009). They treat social policies as specific social interventions of the
State directly oriented towards the conditions of life and reproduction of life in different
sectors and social groups, which operate especially upon the secondary distribution of
income (Danani 2004), and which embody a specific shape of the capitalist social
relationship (Seiffer 2015). The classic work by Cortés and Marshall (1991) clarifies the
role of “modeling the capital/labor relationship” of state intervention and social policies,
always within the process of capital accumulation.

In summary, our view is that, at least in Argentina, productions in the legal field,
including HRBAs, have not taken enough notice of the evolution of the capital
accumulation process and the state macroeconomic functions, which we consider
essential to better understand the role of the State on the fulfillment of human rights,
everywhere but especially in Argentina, where, as we shall see, very important social
transformations have taken place in the last decades. Below we shall try to move forward
with the analysis of these transformations and some other elements that could help to
explain the characteristics and limits of the role of the State.

3. Capital Accumulation, Public Policies, and Human Rights in Argentina

The Argentine process of capital accumulation developed in relatively good conditions
along the first half of the twentieth century. Its levels of incomes were similar to those of
rich countries, there were no serious problems with employment, and equality was
substantially higher than in every country of the region. In fact, Argentina’s income
distribution, characterized by a large middle class and large groups with middle and
higher educational attainment, was once proudly described as ““European” — or more
“European” than that of its regional partners, in any case (Alvaredo et al. 2018). But since
the 70s the country has been facing deeper problems and frequent economic crises
(Rapoport 2011), and its social structure has suffered deep transformations (Peralta
Ramos 2007, Salvia and Lindenboim 2015). Then its economic and social rates have been
getting closer to those of neighboring countries in a process that has been called
“latinamericanization” of Argentina (Peralta Ramos and Waisman 1987/2018). As an
expression of this, Argentina’s minimum wage had historically been the highest in the
region, translated into dollars; however, in 2017 it was exceeded by other countries and
in 2019 it fell to the ninth place, only overcoming Venezuela (Fraschina 2019).

We point out that taking the evolution of the Argentinian capital accumulation process
into account is an ineludible step to analyze the emergence of certain social policies, their
role in that process and how they perform economic and social human rights. Thus in
this section, we would like to briefly highlight the structural conditions of the
Argentinian capital accumulation process in the last decades.

As a typical agro-exporting country, Argentina’s agricultural production is carried out
with high productivity, thanks to the presence of particularly favorable natural
conditions and, like other Latin American countries, participates in the world market
mainly as a supplier of raw materials (Caligaris 2017). The differential rent and the
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simple monopoly made possible through the agrarian export constitute a flow, towards
the country, of social wealth generated by the valorization of the capitals in the
importing countries (Ifiigo Carrera 2017). On the other hand, industrial capitals have
historically faced difficulties in developing internationally (A. Gaggero 2008, Graha
2015), but until the 1970s the power of the agrarian sector expressed on “farm income”
had worked as a compensation mechanism for their weakness (Inigo Carrera 2007,
Kornblihtt et al. 2016).

In fact, from 1940 to 1974 an increase in the average salary of the total economy was
registered leading to the improvement of living conditions and expectations of “social
ascent” (Seiffer 2019) and there had been no serious problems of unemployment and
underemployment. The Argentine society was characterized by relatively equal income
distribution (Grafia 2015), and specifically by the presence of a large fraction of workers
with middle and high qualifications (Alvaredo et al. 2018). Then the increase in labor
productivity worldwide in the 1970s led to a contraction in the agrarian income, and this
contraction implied an abrupt contraction of the whole Argentine economy (Seiffer
2019). Since then, and being unable to increase labor productivity and industrial
capacity, the capital accumulation process had to look at other sources of compensation
valuation for its reproduction (Ifhigo Carrera 2006, Kennedy 2014).

One of the sources of wealth to reproduce local capitals that strongly emerged in the
mid-70s has been related to lowering labor costs downward in real wages (Grafia 2015,
2018, Inigo Carrera 2017, Cazon et al. 2017, Kennedy 2018). In 1975 the country was struck
first by a hyperinflation (known as “Rodrigazo”) and the next year by the bloody
military dictatorship, which led to yet another abrupt drop in salary (a fall amounting to
40%). Since then a large tendency towards worsening living conditions, segmentation,
and fragmentation of the working class sprang, through a process of labor market
precariousness (Bertranou et al. 2013, Kornblihtt et al. 2014, Cazon et al. 2017, Grafia 2018).
This has been expressed in unemployment (especially under the crises),
underemployment and outsourcing in their different ways (Basualdo and Morales 2014)*
and a general drop in wages. Some contributions have shown that, as a result, during
the 1990s and the first decade of the 21st century, the extraordinary surplus value
resulting from the deterioration of real wages was more important than income from the
agrarian land (Kennedy 2014, Cazén et al. 2017, Grafia and Kennedy 2017, Ihigo Carrera
2017).

The main mechanisms to lower wages have been inflation (Kornblihtt et al. 2014), a
distinct characteristic of the Argentinian economy in the last decades (Rapoport 2011),
and the devaluation of the local currency (Kornblihtt and Dachevsky 2010). Beyond their
causes -usually associated with the “external restriction” (Gaggero et al. 2014), both
phenomena are within the sphere of state regulation (Rapoport 2011). They are involved
in one of the Welfare State’s conceptions that refer to its macroeconomic and labor
market regulation functions (Garland 2016).

Both mechanisms have been particularly essential in periods of economic crises, which
have been recurrent and have had a strong and negative impact on social indicators. In

*Indeed, the 2018 INDEC report showed that the most dynamic figure in the last years has been the “social-
mono-tax” (created in 2004), that is workers with very low income who are forced to bear all the social
burdens that employers should pay (Instituto Nacional de Estadisticas y Censo — INDEC —2018).
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the last forty-five years, Argentina has suffered at least six big crises: 1975, 1982, 1989,
2001-2002, 2008-2009 and the current one (2016-to date). 1975 inaugurated the run-down
process that we have been describing with a hyperinflation that caused a 37% drop in
real wages. The crises of 1982 and 1989 (with another hyperinflation) were particularly
serious in terms of the fall in real wages (17% and 40%, respectively), but 2001-2002 was
the worst in Argentine history: besides the 22% drop in real wages, more than 25% of
open unemployment, around 60% of labor informality, more than half of the population
below the poverty line, and more than 15% living below indigence line, which was
considered by CEPAL as an “endemic social catastrophe”. The size of such drop (and
the recovery from that crisis) was due to a key state measure: a great devaluation at the
beginning of 2002 (Kornblihtt and Dachevsky 2010).

Between 2003 and 2008 Argentina had the best growth in its history and poverty rates
recovered until 2012, but continued to showing figures as if they were obtained in the
middle of a crisis (between 26 to 35%). Besides the fastest and the highest external
indebtedness in the Argentinian history, the current crisis has revealed itself in high
levels of inflation (55% in 2019) and one of the biggest devaluations of the local currency
between 2016 and 2019, leading to a 18% drop in real wages.

Beyond the state capacity to fulfill economic and social rights through welfare policies,
the labor market still plays a decisive role in the workers” income and therefore their
living conditions. As Bertranou and Casanova (2017) have said, labor precariousness
constitutes an obstacle to the recognition of workers’ rights and protection against social
risks (workplace accidents, unemployment, and poverty among the elderly), and can
also lead to low productivity levels and a limited capacity for business expansion. On a
more aggregate level, labor informality has an impact on equity, efficiency, the State’s
ability to collect taxes, the reach of social security, productivity and growth (Salvia 2019).

In summary, the reduction of labor force costs through different ways came up as a
source to reproduce the Argentinian capital accumulation process (Ifhigo Carrera 2006,
2017, Grana and Kennedy 2017, Seiffer and Rivas Castro 2017, Kennedy 2018). This
phenomenon, which has been developing for decades, is extremely important to better
understand the role of the State, and its responses to fulfill economic and social rights.
As it has been pointed out (Garriz et al. 2012, Salvia and Lindenboim 2015, Instituto para
el Desarrollo Social Argentino — IDESA — 2018), the condition of poverty in Argentina
has stopped to be an exclusive problem for those people who have difficulty in obtaining
a job and it has started to affect active employees. Workers who have a job (even many
of them in the formal sector of the economy) are poor. The last poverty report (December
2019) showed that around 40% of Argentinians stay below the poverty line; only 44% of
the economically active population has access to formal employment, while 78.3% of
informal employees do not have pension contributions (Salvia 2019).

Considering this context, it is quite difficult to imagine that the capital accumulation
process needs to fulfill the rights of the population to the fullest through welfare policies
given that even the reproduction of many actively working people below their needs is
a condition for its own reproduction.

Moreover, there have been other transformations that complete this picture and that
could help to better understand the role of the welfare State through the social regulation
of economic action (Garland 2016). One important aspect has been external indebtedness
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(Inigo Carrera 2006, 2017, Basualdo 2006, Kennedy and Sanchez 2019). It has worked as
a current source to valorize local capitals over their own capacity during most of the last
decades (together with internal indebtedness that began in the last 15 years), resulting
in a chronic debt (close to 100% of GDP in 2019, the highest in the region), as well as in
the growth in the expenditure of “debt services” and an insolvent State. Debt has usually
followed the cycles of accumulation, so when it is restricted there is more indebtedness,
and when it expands there are more disbursements (Ifiigo Carrera 2017). As we said
earlier, in 2019 Argentina had to pay more than the equivalent to all public salaries and
6 times more than the AUH only in interests accrued on the debt, meaning 16% of the
total public expenditure (Observatorio de Politicas Sociales 2019). It shows the
magnitude of the “debt problem”, which has hindered the expansive moments of
accumulation (Ifiigo Carrera 2017) and has contributed to exacerbate the chronic fiscal
deficit, which is increasingly unsustainable (Ferreres 2011).

Another important transformation has been the expansion of the public expenditure,
especially in the social area, that we shall analyze later in more detail. On the other side,
overall taxation has grown as well, and the tax structure became more regressive and
unbalanced. Argentinian tax pressure exceeds 30% of its GDP (7 points above the
average for Latin America and only 4 points below the average for OECD countries)
(OCDE et al. 2019), which makes the competition with other countries even more
difficult, especially as it is an economy that evidences high levels of informality (CEPAL
2012). As J. Gaggero (2008) pointed out, until the first half of the 20th century Argentina
was a country that showed a mature and progressive tax structure, showing more
similarities with developed countries rather than “partly-developed” ones. Then the
system started to become more based on indirect or consumption taxes. In recent years,
the share of wealth and high-income taxes has decreased substantially, accounting for
38% of revenue in 2015 to only 30.7% in 2018. Then consumption taxation increased,
accounting for 46% in 2015 to 55.3% in 2018 (Proyecto Econdmico 2019). Therefore,
regression means greater support of the tax structure by popular majorities affecting
their living conditions even more (ACIJ 2018).

Within this panorama, social policies have importantly expanded in the last decades
(Grassi 2003, Danani 2004, Seiffer 2015). In the “90s, large assistance programs appeared,
covering hundreds of thousands and then millions of families, and some authors started
talking about an “asistencializacion” process (massification of social assistance) (Grassi
2003, Falappa and Andrenacci 2009). After the 2001-2002 crisis, social programs were
strongly expanded, and even that expansion was maintained when unemployment
began to decline (Seiffer 2015, Alvarez and Bonnet 2017). Furthermore, as we will see
next, in the last decade the two largest welfare policies in the Argentinian history were
implemented. In addition, public employment, which had been important in the eighties
and went down in the nineties, grew close to 100% since 2003: from around 2 million
public employees to 3.9 million (Diéguez and Gasparin 2016).

Some authors have pointed out that the degradation of the labor market, and the
expansion of welfare policies and public employment are strongly related to the
expansion of a surplus population for capital accumulation needs (Faleiros 2000,
Matusevicius and Seiffer 2010, Fernandez 2015, among others), and have shown how
social spending gains importance in the consumption of the working class with respect
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to salaries (Seiffer 2013, Cristeche 2013) and a transformation of social spending as an
expression of indirect salary is consolidated: the welfare component of social policy
towards workers who cannot sell their labor power or who do so in conditions that are
not enough to support their family expands (Kornblihtt et al 2013).

In the last four decades, the political-institutional correlate of a process of absolute and
relative growth of relative overpopulation for capital — and, in correlation, a process in
which an incremental labor force inserted into the labor market is remunerated below
its value — is a process of expansion of the welfare policy of the state. The progressive
prominence of assistance is expressed in the absolute growth of the mass of public
resources allocated to this social area, as well as in the advancement of the care
component over the rest of the social policy units, mainly social insurance. In this way,
the space is opened as a result of the transformations carried out at the level of the socio-
economic structure, for a welfare process that is part of a general reformulation of the
social protection pattern, within the broader framework of the neoliberal redesign of
the Argentine state during the last third of the 20th century. (Fernandez 2015, 13)

The structural conditions under which state responses to the satisfaction of economic
and social rights are deployed have not received enough attention in the legal field. From
our view, considering the evolution of the capital accumulation process and key
phenomenon such as the degradation of the labor market, the continued imbalance of
macroeconomic variables, the growth of social inequalities and overpopulation, can help
to better understand the real dimension of the role of the State through welfare policies
and public employment, and their impact on ESCR. To further work in this direction, in
the next sections we will take a closer look at the latest big social policies.

4. Analyzing huge welfare policies: Moratorias Previsionales and Asignacion
Universal por Hijo

In the first decade of the new millennium two big public policies were implemented in
Argentina: Moratorias previsionales (Social Security Moratorium) and Asignacion
Universal por Hijo (Universal Child Allowance). Indeed, these have been two of the most
important welfare policies from the last decades; and according to several authors —
Arcididcono and Gamallo 2011, Alonso and Di Costa 2011, Mazzola 2014, Micha and
Trombetta 2018, among others —, they inaugurated a new stage for social policies in our
country: the “broad social protection” system, aimed for “unregistered” large sectors of
population who were historically “out of the system”.

Argentinian pension systems have historically followed the Bismarckian design that
associates benefits with formal employment and family position (Arza 2009, Arza and
Chahbenderian 2014, Cristeche and Mufioz 2019). This model began to show problems
in the face of the broad levels of labor informality and the process of change in family
structures. In fact, at the beginning of the new century, active contributors barely
reached 50% of active workers (Centro de Investigacion y Formacién de la Reptblica
Argentina — CIFRA - 2009, Barrientos 2012). Successive governments had tried to
improve this situation through “labor laundering” campaigns, but with very few results.
Adjusting the pension system to a labor market dominated by informality and low
number of contributors seemed to be a quite evident necessity.

The sharp devaluation of the currency in 2002 (and the consequent falling wages) and
the favorable international prices of commodities, particularly soybeans, allowed a rapid
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economic recovery and growth after the last crisis (Kornblihtt and Dachevsky 2010,
Adriani 2011), especially in the period 2003-2008. The industry recovered, as well as
employment (public and private) and real wages (Grana 2015, Bertranou and Casanova
2017), and there were five consecutive years of fiscal surplus for the first time in
Argentinian history. This situation significantly improved the number of contributors to
the pension system, from 4.8 million in 2002 to 8 million in 2008 (CIFRA 2009).

In short, this was the immediate context where the pension reform was launched,
focused on extending the social coverage to a greater number of people who had been
left out of the formal market (Arza and Chahbenderian 2014). This meant an important
change of paradigm to the Argentinian pension system, which from its origins had an
evident contributory nature (access to benefits granted was generally associated with
insertion in the formal labor market and the corresponding payment of contributions).

The foregoing was done through the implementation of two Moratoria Programs (PM)
that allowed many people who did not meet the legal requirements of contributions to
access the rights they were seeking. The key plan was the Plan de inclusion provisional
(Provisional Inclusion Plan), promoted in 2004/2005, which virtually eliminated tax
requirements set forth by local legislation, greatly increasing the coverage of the system.
In addition, it mainly benefited women by aiming at the incorporation of domestic
workers who did not meet such requirements —helping to improve the enormous gender
inequalities (Arza 2012, Grushka et al. 2017, Cristeche and Munoz 2019).

Although the economy was still showing signs of improvement in 2008, the international
economic crisis had started to show its effects in our country, while at the same time the
government had not been able to keep collecting further taxes from the agrarian sector.
In October 2008 there was the re-nationalization of the system (which until then was
maintained under a mixed system with a greater weight of capitalization).

The second MP, Pension Universal para el Adulto Mayor (Universal Pension for the
Elderly), was launched after the change of government at the end of 2015, rather as a
continuation of the previous one. Formally, retirements continued to depend on the
work trajectory of the person -in addition to their age- and not on universal criteria, such
as citizenship or residency.

The main aspect of the MP system is that it distinguishes between those retirees and
pensioners who obtained the pension benefit with 30 years of contributions (without
resorting to any moratorium to complete years of contributions), and those who retired
resorting totally or partially to the MP, becoming “second class” pensioners who don’t
even receive the “minimum benefit” but 80% of it, and don’t have full pension rights.

As a result of the MP the pension system has really expanded its coverage. In 2003, the
Argentine social security system had close to 3.5 million beneficiaries, while at the end
of 2019, the retired and pensioners added up to about 6 million, with the total
beneficiaries reaching to almost 7 million (Cristeche and Mufioz 2019). Thus Argentina
reached the highest retirement coverage rate in Latin America, with 9 out of 10 elderly
people in retirement age receiving some kind of pension benefit. In 1996, only 69% of the
country’s older adults were in this situation (Comision Econdmica para América Latina
y el Caribe — CEPAL - 2012).
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The coverage extension of the system has mainly been on the basis of less rights and
especially lower retirement benefits, which have followed the wages’” decrease. Indeed,
in 2003 the percentage of retirees who received the minimum benefit was close to 30%
and close to 55% for the average benefit, although the social security coverage reached
70% of people in the age of retirement. While in 2012, coverage exceeded 90%, 72.5% of
beneficiaries received the minimum benefit and only 7% the average one. And the Non-
Contributory Pensions and the Universal Pension for the Elderly equal to 70% and 80%
less than the minimum pension benefit.

The strategy seems to have been aimed at transforming the pension system into a basic
retirement pension scheme. The latest reform seems to confirm and aggravate the
situation from two points of view: on a practical level, by the way in which the pension’s
amount is established, and more generally, by its transformation into a benefit alien to
the idea of pension law and in a certain way to social security. We would, therefore, be
in the presence of a progressive transformation that implies, on the one hand, the
universalization of a subsidy for old age in the style of welfare policies, and on the other
the denaturalization of pensions as deferred wages.

The funding of the pension system has increasingly been supported by contributions
from workers and indirect taxes that, in their majority, also fall on the working
population. Using data from ANSES, the agency responsible for financing the program,
an exhaustive study by Fernandez (2015) has revealed that:

The results obtained show that the bourgeoisie contributes up to 19.5 percent of the total
income of the ANSES, the petite-bourgeoisie up to 5.5 percent, while the formal salaried
workers’ contribution amounts to 52.0 percent. The rest of the categories, such as
revenues derived from State’s interest income contribute 4.2 percent and international
credit agencies only 0.01 percent, while income that could not be classified make 18.7
percent of the total resources of the ANSES. (Fernandez 2015, 15)

Finally, the system’s sustainability is deeply questioned. On one hand, the direct
contributors to the system are around 12 million to support almost 7 million beneficiaries
(thatis, there are 1.7 active workers for each retiree or pensioner, while specialists advise
that the ratio between contributors and liabilities should be 3 or 4). On the other hand,
employer contributions have been reduced over time, in addition to different exemption
tax policies designed to "promote employment" which have made companies almost
exempt from bearing the cost of the pension system. Thus, the need for pension reform
resonates all the time. It is currently tied to the agreement with the IMF, who recommend
raising the retirement age, reducing salaries and modifying special regimes.

Along with the MPs, the other most important welfare policy in Argentina’s recent
history has been the Asignacién Universal por Hijo (AUH). The AUH has probably been
the most debated policy in the Argentinian history and it has generated a huge number
of academic productions. The program was created in 2009, by a decree of the then
president Cristina Fernandez de Kirchner, extending the system of Family Allowances
and social protection to the unemployed and sectors excluded from the formal labor

730



Capital Accumulation...

market, constituting a strong non-contributory social security component (Arcidiacono
and Gamallo 2011, Pautassi et al. 2014).5

Its implementation occurred in a special economic context that required raising
consumption levels in a still-expanding domestic market, which at the same time had
already begun to show signs of exhaustion with respect to the reconstruction of the
formal labor market (Kornblihtt and Datchevsky 2010, Grana 2018).

According to the official site of ANSES, the AUH covers about 1.9 million families
(almost 16% of households), and 4 million children (49% of girls, 51% of boys).¢43.6% of
beneficiaries of the AUH correspond to the employed population, 50.5% to inactive
workers and 5.9% to the unemployed. Regarding “inactive portion”, 87% are women
and, out of these, only 21% are “head of household”.” Regarding the unemployed who
receive AUH, 8.9% of them are the main contributor to the household, although not
necessarily the only one. The beneficiary population is mostly the poor: 70.4% in national
average, and reaching 81% in regions such as the North of the country.

AUH recipients are mostly women (97%). There were two resolutions in 2009 and 2013
that gave preference to mothers before fathers. This can be explained based on a set of
gender inequalities that start with a huge inequality in household chores: 75% are
performed by women (Shokida 2019). The income gap between men and women is 26%.
Women face worse working conditions: 37% of working women have an unregistered
job, and the wage gap reaches 37%. Almost all people (97.6%) who work in domestic
service are women. This is a key source of employment for them. In fact, 17% of female
workers are engaged in this area. Finally, income distribution is affected: within the
poorest 10%, 7 out of 10 people are women (Shokida 2019).

AUH is a policy to increase income, which was implemented as an adjustment to the
reality of the labor market that we described above, dominated by a largely informal
economy and labor informality, as well as by low wages, leaving an important part of
the employed population below the poverty line.

The AUH should be considered a transfer monetary policy since it is inserted in this
process of a more long-range — organic — process that is based on the sustained increase
in the surplus population and the consolidation of strength of remunerated work below
its value. Thus, the AUH can be seen as a particular expression of the welfare process
of the social policy, which responds to the state’s strategic objective of containment of
the poor population and maintenance of productive attributes at a minimum for its
occasional use by capital. (Fernandez 2015, 14)

Finally, we have to include in this analysis that the tax system is increasingly regressive,
and this includes ANSES. It is necessary to consider the way in which this policy is
financed. The studies of Fernandez show that:

5 As of 2011, the AUH was complemented by the Asignacién Universal por Embarazo (AUE), to future
mothers who were in the twelve or more weeks of gestation.

¢ All the official information can be seen at Datos abiertos ANSES (Open information). Available from:
https://www.anses.gob.ar/institucional/datos-abiertos

7 According to Seiffer (2015), these numbers contribute to show that the labor market offers worse conditions
for women workers than for men and, on the other hand, that many working women decide to be
“housewives”, not because they do not need to be employed, but because it is more profitable to save the
cost of caring for children and the elderly.
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Working class contributes to (...) 52.0% of the total of the AUH. Bourgeoisie contributes
19.5% of the total financing to the benefit, while the petite-bourgeoisie contributes 5.5%
of the total. The contribution of the State gain is 5 %, rising to higher levels in the case
of the contribution of international credit agencies, which do not reach 1% of the benefit.
(Fernandez 2015, 42)

This means that employers save expenses necessary for the child support, i.e. for the
reproduction of the working class, who itself mostly supports this policy through direct
contributions and taxes. Yet the expending in AUH doesn’t represent a great burden for
the State, since, although the assistant policies expenditure has visibly expanded in the
last decades, its weight in the whole public expenditure represents 3.5% of the total
expenditure and less than 1% of GDP.

5. The role of the State and Economic and Social Rights precariousness

As said before, according to various authors, the MPs and the AUH would have
inaugurated a new stage for social policies in Argentina, a "broad social protection"
model, which has incorporated large sectors of the population that were not registered,
in addition to the registered sector. Instead, other authors conclude that, although
differences can be recognized with the previous period, there is no evidence of a shift of
paradigm (Fernandez 2015, Seiffer 2015, Brown 2017, Logiudice 2017, among others). In
any case, these two important welfare policies were born within a longer historical
process marked by obstacles in the process of capital accumulation (Wainer 2018), the
deterioration and segmentation of the labor market (Grana 2015), the long trend to run-
down of wages and the working class fragmentation (Ifiigo Carrera 2017), and the
dependency of economic cycles (Kennedy 2015, Arakaki and Seiffer 2019).

At least in Argentina the so-called “crisis of welfare state” (Isuani 1991) and the change
on welfare policies strategies do not seem to have meant the “withdrawal” of the State
(Isuani 2010). The public expenditure, that had expanded in the ‘80s and “90s, registered
an average that exceeded 40 percent of the GDP in the last decade, mainly explained by
social security, education, and health, which systems are mostly public, and then by
public debt and subsidies. Argentina shares the first place with Brazil regarding total
public expenditure and it has the highest public expenditure in Social Protection
(Cetrangolo and Curcio 2018). “Beneficiaries” of the social security system (retirees and
pensioners) are the most numerous mass of workers whose income comes mostly from
public funding. They have multiplied in the last 15 years (from 3.5 million to 7 million).
Families covered by assistance programs (about 5 million beneficiaries) have also
multiplied. Public employment is another transverse phenomenon of the era. In 1970
there were 1.3 million public employees, while in 2019 they were more than 3.9 million.
The period after the 2001-2002 crisis until 2013 was the one where public employment
grew the most in the whole national history (about 1.5 million new public employees
were incorporated, almost 40% of the 3.9 million total jobs created). This growth was
carried out mainly in provinces and municipalities, where wages are low with significant
levels of precariousness.

Currently the federal, state and local governments directly pay salaries to 3.6 million
employees. ANSES pays pensions and social benefits to another 16 million people.
Taking provincial pensioners, retired and pensioners from the Armed Forces, Police and
Security Forces into account, as well as social plans and employment plans, around
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another 1.5 million people receive benefits. In December 2002 there were 8.7 million
people supported in total or partially by the State; in 2009 there were almost 11 million;
in 2019 there were over 21 million people, nearly half of the Argentinian population.
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Figure 1. People with income dependent on the State in Argentina.

(Source: Data compiled by the author based on Ministerio de Trabajo and ANSES’s official websites.)
Apart from having focused on social policies recipients, it is must to be said that the
increasing capacity of mediation of the State does not only involve the working class but
also capitalists. Public spending on “debt services” (which for a long time has mostly
gone to pay off interest of public debt to foreign and local creditors) and on “economic
services” (subsidies to individual capitals) have been important in the analyzed period.
Subsidies have been supporting industrial capital by guaranteeing profit rates and, at
the same time, have contained the fees of the services (transport, electricity, gas, etc.) that
the working class consumes. Salaries are then shaped considering these low prices,
allowing employers to buy the labor force cheaper. Finally, it is necessary to keep in
mind the cost of maintaining the financial system, which has been very high in the last
years.

Moreover, when the budgetary system is analyzed as a whole, it is possible to see a huge
mediation of the State in a process of redistribution of wealth among popular sectors,
because they are mostly both its contributors and beneficiaries. The State appears as the
guarantor of the reproduction of an important mass of the working class, even when
public answers are mostly precarious, with sources that primarily come from the
working class itself. But then it is also essential to take into account the role of the State
as “regulator of economic action” (Garland 2016), as an actor and guarantor of the
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evolution of the conditions under which the labor force is sold and, more generally, of
the conditions of the reproduction of the working class.

Considering the three conceptions associated with the idea of welfare state (Esping-
Andersen 1990, Garland 2016, van der Berg et al. 2017), its development in Argentina has
been contradictory. The historical public structure that guarantees basic social services
(public health, social security, and education) has expanded in the last decades,
manifested in the growth of the social expenditure, as well as the protection policies
toward the most vulnerable sectors. In both cases the expansion has mostly been in terms
of coverture, but not in quality. Regarding the economic and labor market policies, the
state has participated in the development of a process of degradation, fragmentation and
heterogeneity of a labor market that had shown signs of strength until the mid-1970s.

Looking at the process in its entirety, the increasing state intervention seems to have
been a necessity for the reproduction of the capital accumulation, based essentially on
the widespread weakening of the workforce. The intensity of precariousness and its
manifestations have been different according to the cycles of expansion or contraction
and strategies of accumulation, but it has been a trend that seems to be consolidated.

6. Final comments

The main goal of this article has been to contribute to the debates on the role of the State
and economic and social rights in Argentina, by proposing an analysis that links the
capital accumulation process and the different expressions of the intervention of the
State, highlighting the main elements that we should take into account to think about
the past, present and future of Human Rights in Argentina, and considering the main
welfare policies adopted in the last years in that context.

We have firstly considered some debates on the role of the State and economic and social
rights, taking a deeper look at Human Rights-Based approaches, based on their
importance in the legal field. HRBAs have focused on the intervention of the state in its
“redistributive” role through social policies, especially those protection policies for the
most vulnerable sectors, claiming that the State fails in its duty to protect human rights,
but without paying enough attention to the evolution of the Argentinian capital
accumulation process. We pointed out the necessity to take into account that process,
which has undergone significant changes in the last decades, and the role of the State
through economic policies, such as regulatory, fiscal, monetary, and labor-market
policies.

We have also offered an analysis of the evolution of the Argentinian capital
accumulation process in the last decades based on specialized literature and our own
previous research projects. To better understand the role of the State in that process we
have taken into account some aspects that are not usually considered in studies of
economic and social rights, such as government’s regulatory, fiscal, monetary, and labor-
market policies. In recent decades, Argentina has experienced a process of deep
structural transformations that has had a visible impact on the reproductive conditions
of the population. While the capital accumulation process has weakened, and the old
mechanisms of compensation have become insufficient, the different economic schemes
adopted since the ‘70s converged in the strategy of seeking a growing source of
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compensation in the purchase of the labor force below its value, the trend of
deterioration of real wages becoming a very important phenomenon.

Other important changes were added to this trend toward the degradation of the labor
market: the increasing expansion of public debt and fiscal deficit, the growth of public
expenditure, and the development of a regressive fiscal system, among others. These
changes have involved essential macroeconomic and labor market policies (both
through active policies or shortcomings), and afterwards have strongly determined the
capacity, shapes and contents of state responses to fulfill economic and social rights.

We have seen that since the ‘80s the State has increased in size, expressed in the growth
of public expenditure and fiscal pressure, the extension of welfare policies, public
employment, and different ways of “redistribution of income”. As a consequence, the
mass of the population who depends (at least partially) on public incomes has expanded.
Although the PMs have shown better results to fight poverty, both specific welfare
policies analyzed herein (the AUH and the PMs) have been widespread policies as
regards the number of beneficiaries, but they have exhibited a precarious form (in terms
of recognition of rights) and content (their economic capacity).

We have highlighted the link between the deterioration of the labor market and the
expansion of social policies and public employment. The results have not been favorable
for the working-class living conditions. On the one hand, the gaps in the quality of
employment have worsened, and there is a widely extended micro-informal subsistence
sector (social economy) of very low productivity and high precariousness. On the other
hand, while currently almost half of the Argentine population receives income from the
State, poverty levels remain very high: 40% of the population and almost 60% of children
live below the poverty line, measured both in terms of income and in structural terms,
and are deprived of a set of rights.

Looking at the process as a whole, this impoverishment of the working population seems
to have been a condition for the reproduction of the capital accumulation. So it is quite
difficult to imagine that this process entails the fulfillment of the rights of the population
to the fullest through welfare policies given that even the reproduction of many actively
working people below their needs is a condition for its own reproduction. Conversely,
the precariousness of the State responses through social policies seems to fit with that
requirement. Therefore, given this outlook we are required to go into more detail about
the structural problems around the fulfillment of economic and social rights in an
attempt to provide more enlightening insights.
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