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Abstract 

Although in the Netherlands, like in many other jurisdictions, healthcare providers 
are expected to be open and honest to their patients and to apologise for any 
medical mistakes, in practice they are still not always completely open about 
mistakes that have been made. It is often assumed that healthcare providers’ 
liability insurers do not allow them to apologise, and indeed that making certain 
statements, such as offering apologies, can constitute an admission of liability. This 
assumption is one of the reasons why literature has suggested that it is sensible, 
from a legal perspective, to exercise caution when offering apologies. This paper 
argues that this suggestion is both socially undesirable and not substantiated in 
law. 
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Resumen 

Aunque se supone que en los Países Bajos, como en muchas otras jurisdicciones, 
los profesionales de la salud deben ser transparentes y honestos con sus pacientes, 
y disculparse por cualquier error médico, en la práctica todavía no son siempre 
completamente transparentes con sus errores. A menudo se asume que las 
aseguradoras de responsabilidad médica no les permiten disculparse, y que 
realmente realizar algunas afirmaciones, como pedir disculpas, puede constituir una 
admisión de responsabilidad. Esta asunción es una de las razones por las que la 
literatura ha sugerido que es sensato, desde una perspectiva legal, ser cauteloso al 
ofrecer disculpas. Este artículo defiende que esta sugerencia es indeseable desde el 
punto de vista social, y tampoco se sustenta en el derecho. 
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1. Introduction 

Healthcare providers in the Netherlands are expected to be open and honest to 
their patients about any mistakes made during medical treatment and, if 
appropriate, to apologise for them (see inter alia Laarman et al. 2016). It is 
nevertheless often assumed, not only by the general public but also by doctors 
themselves, that it is better not to apologise because this could be seen as an 
admission of liability. This despite the fact that a lack of openness and the absence 
of apologies – for whatever reason – is not only detrimental to patients’ wellbeing 
(Van Dijck 2015, para. 2, Laarman et al. 2016, p. 13),1 but also promotes 
unnecessary juridification (inter alia Smeehuijzen et al. 2013, paras. 2.4 and 3.4, 
Laarman et al. 2016, p. 14). 

Under the Dutch Healthcare Quality, Complaints and Disputes Act (Wkkgz 2015),2 
which came into force on 1 January 2016, healthcare providers3 are obliged to 
inform patients about the nature and circumstances of any adverse events. The 
legislation expects providers to be open and honest about “any unintended or 
unexpected event that relates to the quality of the care and has resulted, could 
have resulted or could result in harm to the client” (Wkkgz 2015, article 1.1).4 An 
adverse event could include, for example, a mistake in treatment or care provided 
(Legemaate 2016, p. 115). 

Although the Healthcare Quality, Complaints and Disputes Act has introduced a 
formal statutory duty for healthcare providers in the Netherlands to communicate 
openly and honestly to patients, this standard is in itself nothing new. For years, 
the professional standards applying to healthcare providers have included the duty 
of openness and honesty and a willingness to apologise for any mistakes occurring 
(Laarman et al. 2016, Legemaate 2016). Indeed, back in 2007, the Royal Dutch 
Medical Association (KNMG 2007) published a guideline Dealing with incidents, 
mistakes and complaints: what can be expected of doctors?, in which it emphasised 
that the professional responsibilities of doctors and other healthcare practitioners 
include “avoiding harm to patients and, wherever possible, preventing the 
worsening of any harm that has already arisen”, while also describing a willingness 
to talk about and apologise for mistakes as “important and necessary” (KNMG 
2007, p. 4). Since 2010, providers have also been bound by the Code of conduct on 
open communication after medical incidents and better resolution of medical 
malpractice claims (De Letselschade Raad 2010). An important provision of this 
Code of conduct holds that “If an investigation into the circumstances of an incident 
finds a mistake to have been made, the care provider should acknowledge this 
mistake and offer apologies to the patient” (De Letselschade Raad 2010, Part A, 
recommendation 8). Note should also be taken of the Dutch hospital patient safety 
programme (VMS), which, as stated on www.vmszorg.nl, provides support to most 
Dutch hospitals in the form of “knowledge and a collaborative structure” (VMS 
2013b). Under the heading, on its website, of ‘Actively dealing with incidents’, the 
Dutch hospital patient safety programme states that healthcare professionals are 
expected to discuss “unintended healthcare-related harm” with patients promptly 
and comprehensively and, where appropriate, to offer apologies (VMS 2013a). 

In recent years the two largest medical liability insurers in the Netherlands, 
Centramed and MediRisk, have also devoted considerable attention to the proper 
handling of adverse events. In, for example, an information brochure available on 
                                                 
1 See Van Dijck (2015, footnote 9) for an overview of national and international empirical research in this 
field. 
2 The Dutch Health Care Inspectorate, which is responsible for ensuring compliance with the Wkkgz, 
states on its website that this Act “ensures that patients can rely on receiving good care and on good, 
fast and easily accessible procedures for handling complaints and disputes.” (Inspectie voor de 
Gezondheidszorg, s.d.). 
3 The term ‘healthcare provider’ is used in the Wkkgz to mean “an institution or sole practitioner”. Art. 1 
Wkkgz. 
4 Unless stated otherwise, all translations are by the author. 

http://www.vmszorg.nl/
https://www.igz.nl/onderwerpen/handhaving_en_toezicht/wetten/wet_kwaliteit_klachten_geschillen_zorg/
https://www.igz.nl/onderwerpen/handhaving_en_toezicht/wetten/wet_kwaliteit_klachten_geschillen_zorg/
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the Centramed website titled Sense and nonsense about medical liability, doctors 
are encouraged to discuss incidents openly with patients. With regard to the 
“popular belief” that insurers do not allow doctors to apologise, Centramed 
explicitly points out that the opposite is the case. Referring to the above-mentioned 
Code of conduct, it emphasises that open disclosure is in fact very important and 
that effective communications can help to prevent claims (Centramed 2013). 

Nevertheless, various studies have found that, in practice, healthcare providers are 
not always open (or wholly open) about mistakes that have been made.5 The 
assumption that insurers do not allow doctors to apologise continues to persist. 
Indeed, support for a cautious approach on the part of healthcare providers can 
also be found in the literature. In their article entitled Het verbod tot erkenning van 
aansprakelijkheid [The prohibition to admit liability], for example, 
K.P. Hoogenboezem and M.C. Hees (2014) recommend that professionals who have 
made a professional mistake should “provide a limited, and very meticulous, 
explanation and be cautious about offering apologies” to the injured party so as to 
avoid the possibility that the latter may “reasonably” interpret this as constituting 
admission of liability. The latter, it is claimed, could lead to the professional’s 
liability insurance being invalidated and to the injured party being given false 
expectations as to the opportunities for receiving compensation (Hoogenboezem 
and Hees 2014, para. 5). 

This article will argue that the suggestion that it is necessary or advisable, from a 
legal perspective, to exercise caution when offering explanations or apologies is not 
only socially undesirable, but also not substantiated in law. Hoogenboezem and 
Hees (2014) target their advice at insured professionals in general. The focus in 
this contribution is specifically on healthcare providers and the attitudes they adopt 
in response to adverse events. An attempt will be made to rectify two common 
misperceptions regarding the consequences of openness and apologies on the part 
of healthcare providers. Section 2 will make it clear that the mentioned “popular 
belief” that insurers do not allow professionals to offer apologies neglects an explicit 
statutory provision and is therefore incorrect, while Section 3 will argue that 
openness and apologies by a healthcare provider after a medical mistake can never 
constitute an admission of liability. 

2. Outdated provisions in insurance policies 

As mentioned above, the largest medical liability insurers in the Netherlands now 
encourage insured persons to be open and to offer apologies in the event of an 
adverse event. Referring, for example, to the Code of conduct on open 
communication after medical incidents and better resolution of medical malpractice 
claims (De Letselschade Raad 2010), as well as to the Healthcare Quality, 
Complaints and Disputes Act (Wkkgz 2015), the websites of the largest insurers in 
this field, MediRisk and Centramed, emphasise how important it is for healthcare 
providers to be open and, where appropriate, to offer apologies. 

Not all professional liability insurers, however, communicate this message to those 
they insure. On the contrary, many examples of provisions, specifically advising 
caution in this respect can still be found. Such provisions are known as a prohibition 
on admitting liability and state, for example, that an insured person is not 
permitted to admit guilt or liability in the event of a claim for damages or an event 
                                                 
5 Figures, however, vary. For references to international research in this field, see Laarman et al. (2016, 
p. 9-10) and Smeehuijzen et al. (2013, para. 2.6.1). See also, for example, Reitsma et al. (2012), in 
which a quarter of doctors interviewed said that the healthcare sector was open and transparent if 
mistakes were made. In a survey among healthcare providers conducted by the Dutch insurer VvAA 
2010 (VvAA Trendonderzoek onder zorgaanbieders 2011), one fifth of those surveyed admitted that they 
had failed to disclose a mistake at some time in the past. See also Stichting De Ombudsman (2008). 
Although almost 80% of patients surveyed and who had experienced an actual or supposed medical 
mistake stated that they had spoken to the healthcare provider about the mistake, almost half of them 
also stated that these discussions had not resulted in the mistake being acknowledged. 
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that could give rise to such a claim.6 The broad wording of these and other 
comparable policy conditions gives the impression that an insured person is either 
not allowed to say anything at all after an incident or at least must exercise caution 
before making any comments or offering apologies. The impression created in this 
way is understandable, but not correct. The relevant provisions in these insurance 
policies have simply failed to keep up-to-date with developments in the field. Since 
2006 they have been in contravention of the law, specifically Article 953, Book 7, of 
the Dutch Civil Code, which states that transgressing any prohibition on admitting 
liability “will not have any effect insofar as such acknowledgement is correct”.7 The 
same Article also states that any prohibition on making any acknowledgement of 
facts under an insurance policy “never has any effect.” 

Although the insurance policies of the major medical liability insurers in the 
Netherlands do not contain (or no longer contain) any such prohibitions, many of 
those issued by other insurers to other than medical professionals continue to 
mislead policyholders. Even today, many misperceptions as to what can and cannot 
be said after an incident continue to persist, even among healthcare providers 
themselves. This can be seen, for example, in the previously mentioned information 
brochure available on the Centramed website, which refers to – and, in no 
uncertain terms, rejects – the apparently persisting assumption that insurers do not 
allow doctors to apologise. 

As shown above, however, any such assumptions no longer stand up to scrutiny. A 
person liable for a mistake is certainly allowed to acknowledge the mistake without 
having to fear that this will invalidate his liability insurance. Any ‘outdated’ 
insurance policy provisions stating the contrary will, by law, have no effect. The 
parliamentary history of Article 953, Book 7, of the Civil Code shows that this 
Article was specifically introduced in order to avoid insured persons who correctly 
admit liability being “excluded from their insurance cover” (Parliamentary Papers II 
1999/2000, 19 529, no. 5, p. 32). Insurance policy provisions such as those 
referred to above have become outdated and should be replaced. 

3. Apologies and admission of liability 

The assumption that making certain statements after a medical incident, including 
offering apologies, can have undesired consequences extends beyond the 
assumption that such statements could possibly impact on how the matter is dealt 
with under the relevant liability insurance. A related, albeit different misperception 
is that an apology by a healthcare provider could constitute an admission of 
liability. This section argues that although making certain statements after a 
professional mistake can have legal consequences in some (very rare) situations, 
this certainly does not apply to healthcare providers who communicate openly with 
their patients and apologise for incidents that have occurred. 

3.1. Rather than signifying a professional mistake, acknowledgement can inspire 
confidence  

In contrast to what is sometimes assumed, the question of whether a person is 
liable for malpractice does not, in principle, depend on the nature and contents of 
any statements made by the insured person, but is instead dependent simply on 

                                                 
6 An arbitrary search of policy conditions freely available on the internet found, for example, Article 5.1 
of the General Conditions of Casualty Insurance of VvAA (s.d.). These general conditions form “the basis 
of any casualty insurance” arranged with VvAA and so include – I assume – medical (or other) 
professional liability insurance. Other examples include Article 6.1 of Delta Lloyd’s (s.d.) General 
Conditions of Professional Liability Insurance; Article 6.1.6 of the General Conditions of Professional 
Liability Insurance of Allianz, and Article 7.1 of the Univé General Conditions of Professional Liability 
Insurance (Univé Verzekeringen 2016). 
7 All translations from the Dutch Civil Code are from Wolters Kluwer; Warendorf, Thomas & Curry-
Sumner. 
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the facts of the case and the legal assessment of those facts.8 Whether liability 
exists is a legal matter, and thus one on which only lawyers can decide. In formal 
proceedings it is obviously the court that has the final word. However, in out of 
court negotiations too, it is ultimately legal professionals who take the final 
decision. Liability insurance policies provide explicitly that acceptance or rejection of 
liability is up to the insurer, not to the insured. The right to take a position on such 
matters is transferred by the insured person to the insurer when the insurance 
contract is entered into. In other words, what the insured person thinks is not 
decisive. It is up to the insurer, not the insured person to accept or reject liability 
(Smeehuijzen and Akkermans 2013, p. 42-43, Wijntjens 2016, para. 2). Centramed 
explains this to its policyholders as follows in the brochure Eerste hulp bij 
aansprakelijkstelling [First Aid for Liability Cases] available on its website: 

Talk to the patient and the patient’s family about what has happened. Be open and 
sincere about what you feel about it and, where appropriate, apologise for what has 
happened. Statements about liability and compensation can be left to us. As a 
liability insurer it is our responsibility to deal with these legal matters. (Centramed 
s.d.) 

The above can be illustrated by a well-known case in which a patient’s facial nerve 
was damaged during an ear operation. Afterwards, certain that he had made a 
mistake, the ear, nose and throat (ENT) specialist who had performed the operation 
tearfully offered flowers and an apology and said the patient should hold him liable. 
The doctor’s insurer, however, who was the only party authorised to assess liability, 
was not convinced that a mistake had been made, given that an expert witness 
stated that damage to the facial nerve is a risk inherent in any ear operation. 
Owing to limitations in medical techniques, it is impossible to eliminate that risk 
entirely. In other words, the fact that something goes wrong does not automatically 
mean that something has been done wrong. On these grounds, the insurer rejected 
liability.9 

For lawyers, it is easy to understand the insurer’s viewpoint. Explicit statements 
and reactions by a doctor cannot lead to the doctor being held liable for an alleged 
medical mistake that he has not actually made. Where there was no mistake to 
begin with, none can be ‘created’ by an unwarranted admission. This does not 
mean, however, that what the doctor says or does is completely irrelevant from a 
legal perspective. If a healthcare provider or other professional practitioner 
indicates that he has or may have made a mistake and offers his apologies, it is 
understandable that this may create certain expectations with regard to issues of 
liability and compensation (Smeehuijzen and Akkermans 2013, p. 42). This, in turn, 
prompts the question of whether these expectations give rise to any legal (or other) 
consequences and, if so, which consequences in particular? In Dutch law, this 
question is at the heart of the will/reliance doctrine (wilsvertrouwensleer) set out in 
Articles 33 and 35, Book 3, of the Civil Code.10 

It follows from the will/reliance doctrine that, when it comes to the question 
whether certain statements or conduct actually constitute an admission of liability, 

                                                 
8 In the Netherlands, the establishing of liability in the event of medical malpractice is based on the 
criterion of whether the care accords with the standards that can be expected to be observed by a “good 
provider” and whether this provider acted “in accordance with the responsibility falling upon him as a 
result of the professional standards applicable to providers of care.” This follows from Article 453, Book 
7, of the Civil Code. 
9 Example from the District Court of Zwolle, 6 November 2002, case no. 7194/HA ZA 01-1367 (not 
published), as discussed by Legemaate (2007, p. 3). Given that the judgement in this case was not 
published, all the comments in this article relating to this judgement are based on Legemaate. 
10 Article 33, Book 3, of the Civil Code states that “A juridical act requires an intention to produce 
juridical effects manifested by a declaration.” Article 35, Book 3, goes on to state that “The absence of 
intention in a declaration cannot be invoked against a person who interpreted another’s declaration … in 
conformity with the sense which he could reasonably attribute to it in the circumstances …” In that case, 
the juridical act is regarded as having been performed. On this, see the ‘Asser’ manual by Hartkamp and 
Sieburgh (2014, specifically numbers 133 and 134). 
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the meaning that the injured party could reasonably attribute to these statements 
or conduct, is of overriding importance. In a judgement by the Dutch Supreme 
Court in 1992, admittedly relating to an admission of liability vis-à-vis the injured 
party by an insurer, the Supreme Court ruled as follows: 

The answer to the question of whether this insured person can be bound by a third 
party to an admission made by the insurer, such that the insured person becomes 
liable to the third party, depends on whether the third party took the statement by 
the insurer to constitute a statement addressed to him by the insurer and giving 
rise to legal consequences, and was also justified, in the circumstances, in taking 
such statement to constitute this. (Dutch Supreme Court, 10 January 1992, para. 
3.4.) 

It is possible, therefore, that liability arises as a result of certain statements being 
made, even if the insured person did not make a mistake or committed any other 
wrong that gives rise to liability. No mistake can be ‘created’ where there was none, 
but the obligation to compensate can nonetheless be called into life by unfortunate 
statements. It should be remembered, however, that the Supreme Court 
judgement in this case concerned statements by an insurer, who is legally 
empowered to accept liability, and not statements by the insured person who, as 
mentioned earlier, is not empowered to this effect. 

The question is whether statements made by an insured person after committing 
what is alleged to be a professional mistake, could produce the same conclusion. An 
argument in favour of an affirmative answer is that there is no reason why the 
injured party, as a layman in legal terms, should be aware of which powers are 
assigned to the insurer and which to the insured, and that the injured party is also 
a third party outside the scope of the insurance contract and therefore cannot be 
bound by it. This would mean that any statement made by an insured person and 
taken by the injured party to constitute an admission of liability in circumstances 
where the latter could reasonably be justified in assuming the insured person to be 
liable could indeed result in this insured person being ordered to compensate the 
harm suffered as a result of the mistake. Indeed, this is exactly what happened in 
the case discussed earlier, in which the insurer made such a statement. In practice 
this would not change anything in situations where an insured person is genuinely 
liable for a mistake. If, however, the insured person is not actually liable (or is later 
found not to be liable) for the supposed mistake, it is conceivable in this scenario 
that liability could nevertheless arise – not on the grounds of the supposed mistake, 
but rather on the grounds of the admission made. The obligation to compensate 
injuries would then result from a new obligation that did not arise between the 
insured person and the third party until the insured person made the statement 
that could reasonably be interpreted in a certain manner. Strictly speaking, 
therefore, no mistake occurred, but liability nevertheless arose. 

3.2. What if the insured person is a lawyer? 

In their article Het verbod tot erkenning van aansprakelijkheid referred to earlier, 
Hoogenboezem and Hees (2014, para. 5) recommend that professionals who have 
made a professional mistake should “provide a limited, and very meticulous, 
explanation and be cautious about offering apologies” to the injured party so as to 
avoid the possibility that the latter may “reasonably” interpret this as constituting 
an admission of liability. These authors align, in this respect, with the will/reliance 
doctrine, referring inter alia to the above Supreme Court case, in which the insurer 
itself had made certain statements to the injured party concerning admission of 
liability (Dutch Supreme Court, 10 January 1992). In seeking to determine whether 
certain statements by an insured person can have legal consequences, the authors 
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refer to a judgement by the District Court of Assen,11 in which the crucial question 
concerned whether a letter from a personal injury firm could be construed as an 
admission of liability for a professional mistake. This personal injury firm had 
agreed with an individual who had become occupationally disabled as a result of 
exposure to the toxic substance beryllium during his work that it would claim 
compensation from the individual’s former employer for the injuries suffered. The 
personal injury firm send an interruption letter to the former employer in 1994, 
followed by a second letter over six years later. The former employer’s insurer 
responded by stating that the employee’s claim was, by then, time-barred. Two 
years later, the personal injury firm sent a letter to the injured party; this contained 
several passages that were difficult for the employee to interpret as constituting 
anything other than an admission by the personal injury firm that it was liable for a 
professional mistake. These included sentences such as “(…) as this means that it 
would seem in all likelihood that (…) has been remiss and will be held liable for this” 
and, more unambiguously, “As a result, he overlooked this important fact, for which 
we can (…) obviously be held liable”. The court ruled that the injured party could 
indeed assume the personal injury firm to have admitted in this letter to having 
committed a professional mistake, given that the mistake was not disputed and in 
view of the personal injury firm’s “chosen wording taken in the context of and in 
conjunction with” the situation, particularly given that the firm had legal expertise 
on which the injured party was entitled to rely.12 

This judgement clearly illustrates that certain statements and comments on 
possible professional mistakes can reasonably be taken, in certain circumstances, 
to constitute an admission of liability.13 It would nevertheless be incorrect to 
conclude from this that the general advice in cases involving a professional mistake 
should be to “provide a limited, and very meticulous, explanation and be cautious 
about offering apologies” to the injured party, as recommended by Hoogenboezem 
and Hees (2014, para. 5). This is because the District Court explicitly added that 
the injured party was entitled to rely on the personal injury firm’s admission of 
liability for a professional mistake particularly in view of the firm’s legal expertise. 
To this extent, therefore, this consideration would seem to substantiate the view 
that the nature of certain statements, including apologies, made by someone other 
than a legal expert – a doctor, for example – should be interpreted differently.14 

3.3. Different for non-lawyers 

The above was confirmed in the judgement issued in the legal proceedings relating 
to the case of the ENT specialist discussed earlier. Although the doctor was, in the 
end, held liable, the District Court explicitly stated that the admission of liability and 
apologies offered by the doctor had not played any role in the court’s decision.15 
More recently, too, it has also been ruled in various proceedings – both within and 
outside the medical world – that offering apologies does not constitute an 
admission of liability. Two such judgements are discussed below. 

                                                 
11 District Court of Assen, 1 February 2006, case no. 47277 / HA ZA-04-475 (not published). Given that 
the judgement in this case was not published, all the comments in this article relating to this judgement 
are based on Hoogenboezem and Hees (2014). 
12 For more details of this judgement, see Hoogenboezem and Hees (2014, para. 4). 
13 Wijntjens (2016, para. 2) also reached the same conclusion. 
14 Hoogenboezem and Hees (2014, para. 5) would seem to take a different view on this. As they see it, 
the advice to “provide a limited, and very meticulous, explanation and be cautious about offering 
apologies” applies – at least, as far as I can see – to all practitioners, but particularly to practitioners 
with legal expertise. 
15 District Court of Zwolle, 6 November 2002, case no. 7194/HA ZA 01-1367 (not published), confirmed 
on appeal: Arnhem Court of Appeal, 2 December 2003, ECLI:NL:GHARN:2003:AO0863. On this, see 
Legemaate (2007, p. 3). 



Andrea M. Zwart-Hink   The doctor has apologised… 
 

 
Oñati Socio-legal Series, v. 7, n. 3 (2017), 497-510 
ISSN: 2079-5971 505 

3.3.1. District Court of The Hague, 25 October 2012: "Apologies (…) should be 
regarded as strictly distinct from admissions of liability" 

In a 2012 decision by the District Court of The Hague, the court explicitly stated 
that apologies offered should be viewed separately from any admission of liability. 
The background to this case was a complaint by the (later) respondent concerning 
the treatment provided by her doctors. The respondent believed that the treatment 
she had received, and that resulted in her medical problems, had been wrongfully 
provided. 

The complaint she submitted to the hospital’s complaint committee was found to be 
justified. The hospital’s Executive Board also sent her a letter stating that it 
acknowledged that the relevant doctors had not acted according to their 
professional standard, and apologised to her. The respondent subsequently filed a 
claim alleging the hospital to be liable for the harm she had suffered. In her view, it 
was evident that the relevant doctors had not met the professional standard and 
were therefore liable for her medical problems, partly in view of statements made 
by the doctors during the complaints procedure (it was not specified what these 
statements were), as well as the decision by the complaints committee and the 
letter of apology sent by the Executive Board. 

The District Court did not accept the respondent’s claim that liability could simply 
be assumed. A decision by a complaints committee does not set any precedent in a 
civil law case, while the issue of a causal relationship between the mistakes made 
and the medical problems had not been examined by the complaints committee. So 
far, this does not signify anything new. Then, however, there followed an 
interesting passage about offering apologies: 

Similarly, a letter from the hospital’s Executive Board does not constitute an 
admission of liability. The letter simply acknowledges that the relevant doctors had 
not acted according to their professional standard. Apologies by a hospital are seen 
as very important by patients and should be viewed strictly separately from 
admissions of liability as, otherwise, hospitals will avoid offering the apologies that 
patients regard as so important. The letter sent by the Executive Board clearly 
seeks to offer apologies and not to admit liability. (District Court of The Hague, 25 
October 2012, para. 4.3.) 

In its judgement, the District Court emphasised the importance for patients of 
receiving apologies from the hospital or the doctors, or both, after an incident. If 
apologies were to become intertwined with admissions of liability, hospitals and 
doctors might very well think twice before offering them (District Court of The 
Hague, 25 October 2012). 

The next case to be discussed also clearly emphasises that apologies do not 
constitute an admission of liability, but instead an acknowledgement of the injured 
party’s feelings. 

3.3.2. District Court of The Hague, 3 February 2016: acknowledgement of 
feelings rather than an admission of liability 

In this case, the parents of three young children sought a court ruling to the effect 
that the State of the Netherlands had acted wrongfully towards them “by 
negligently and biasedly performing an investigation before requesting the 
children’s court to order that the children should be removed from the parental 
home and placed under supervision”. (District Court of The Hague 3 February 2016, 
para. 3.2.) 

The parents accused the Child Care and Protection Board (‘the Board’) of failing to 
investigate the children’s situation carefully and of steering the investigation 
towards the conclusion that it would be better for the children to be removed from 
the parental home. The parents had already submitted a complaint to the Board’s 
complaints committee and to the National Ombudsman at an earlier stage, and 



Andrea M. Zwart-Hink   The doctor has apologised… 

 

Oñati Socio-legal Series, v. 7, n. 3 (2017), 497-510 
ISSN: 2079-5971 506 

some aspects of these complaints had in any event been upheld. In response to a 
report by the National Ombudsman, the parents received a letter containing the 
following passage from the Board’s national executive: 

I understand from the National Ombudsman’s report that the Board has not 
performed well in many respects, and in retrospect I can imagine why the National 
Ombudsman formed that view. In my opinion the Board did not act as a 
government organisation could be expected to act. Although, unfortunately, I 
cannot turn the clock back, I would like to acknowledge your feelings. During our 
earlier discussions I offered my apologies to you, and I would like to reiterate these 
apologies in writing. (District Court of The Hague 3 February 2016, para. 1.17.) 

The District Court did not attach any decisive significance to the National 
Ombudsman’s report when assessing the issue of liability, whereas the parents’ 
claims were regarded by the court as being heavily reliant on this report. The 
parents’ claim was rejected on the grounds that, in the circumstances, the court did 
not regard it as incomprehensible or negligent for the Board to have applied for a 
protection order at the time. The District Court added that: 

Contrary to what the parents believe, the sole fact that the Board has stated that it 
can retrospectively accept the complaints found to be justified by the complaints 
committee and the National Ombudsman does not imply any admission of civil law 
liability or create any related right to compensation. Accordingly, the State has 
emphasised that, in so doing, the Board sought solely to acknowledge the parents’ 
feelings and to emphasise that the Board would take serious note of the 
suggestions made by the National Ombudsman for improving the Board’s operating 
methods. (District Court of The Hague 3 February 2016, para. 4.18.) 

3.4. Apologies do not constitute liability 

The above examples show that the offering of apologies does not as such allow an 
actual or alleged injured party successfully to claim that it was reasonable for these 
apologies to be interpreted as constituting an admission of liability. And even if a 
doctor literally encourages a patient to hold him liable for an operation in which the 
doctor is convinced he made a mistake (as in the case of the ENT specialist), this 
does not justify concluding that liability can be assumed. This view aligns with the 
views of Wansink, Van Tiggele and Salomons (Wansink 2006, p. 376, Wansink et 
al. 2012, no. 592), who write, with reference to the above Dutch Supreme Court 
case of 10 January 1992, in which an insurer made statements relating to 
admission of liability, that they consider it to be “conceivable” for “an insured 
person to respond to an accident by spontaneously admitting liability in an 
emotional state of mind”. This does not mean, however, that the injured party (i.e. 
the patient in the case of an adverse event) can automatically assume the insured 
(i.e. the healthcare provider) to be liable.16 This can be the case only if the insured 
person is not a healthcare provider, but instead a lawyer or other legal expert, as in 
the above example of the personal injury firm.17 

4. Closing comments 

Although healthcare providers are expected to be open and honest to patients 
about adverse events and to apologise if any mistake is made, various studies have 
found that, in practice, such parties are still not being open (or entirely open). The 
general public, and even doctors themselves, seem often to assume that healthcare 
providers are not allowed by their insurers to offer apologies or to make any 
statements, including apologies, which could be taken to constitute an admission of 
liability. 

                                                 
16 Wansink (2006, p. 376) refers to the 1986 Explanatory Memorandum on the old text of the Draft of 
the Act establishing Title 7.17, in which the phenomenon of “all too rapid admission, influenced by the 
accident” is mentioned with regard to provisions in an insurance policy prohibiting admissions of liability. 
See Parliamentary Papers II 1985/86, 19 529, no. 3, p. 26 (Explanatory Memorandum). 
17 District Court of Assen, 1 February 2006, case no. 47277 / HA ZA-04-475 (not published). 
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These assumptions are one of the reasons why some authors have suggested that, 
from a legal perspective, caution should be exercised when offering apologies. To 
the best of my knowledge, however, this advice is not substantiated by any 
empirical research. The influence of apologies on legal (and other) decisions and 
rulings has been examined in a number of studies, primarily in the United States, 
and most of these found that offering apologies either had a positive effect on the 
aggrieved party (see, for example, Robbennolt and Lawless 2013, Part III), or no 
effect (see, for example, Rachlinski et al. 2006, p. 1253 et seq., 2013, p. 1209 et 
seq.).18 Admittedly these studies did not set out to examine any direct relationship 
between apologies and liability, but instead sought to determine, for example, the 
extent to which apologies influenced settlement results (Robbennolt 2008, p. 361) 
or the effect that apologies had on bankruptcy courts’ decisions on whether to 
discharge credit card debts (Rachlinski et al. 2006, p. 1253 et seq.).19 

In other words, the suggestion that, for legal reasons, caution should be exercised 
before offering apologies is not substantiated by empirical research. Furthermore, 
this suggestion is socially undesirable and in direct opposition to the trend towards 
greater openness that has been underway in practice for quite some years. These 
days, being open and honest to patients about adverse events and, where 
appropriate, offering apologies are regarded as inherent elements of the 
professional standards with which healthcare providers are expected to comply. The 
largest medical liability insurers in the Netherlands have been aware of this for 
years and – in contrast, regrettably, to other professional liability insurers – have 
actively highlighted the need to deal with adverse events properly, while also 
removing any provisions from their policy conditions that prohibit admission of 
liability. The introduction of Article 10.3 of the Healthcare Quality, Complaints and 
Disputes Act (Wkkgz 2015) on 1 January 2016 has now made it a formal statutory 
requirement for healthcare providers to communicate openly and honestly with 
patients after an adverse event. 

The advice to exercise caution is not only socially undesirable – given that it 
wrongly takes no account of patients’ often compelling needs – but is also not 
substantiated in law. As demonstrated by the case law discussed, the offering of 
apologies – and even literal acknowledgement of liability by healthcare providers – 
does not mean that a patient can successfully claim that it was reasonable for him 
to interpret a healthcare provider’s statement as constituting an admission of 
liability. The advice given to healthcare providers should, therefore, be that rather 
than being discouraged, openness and apologies should in fact be encouraged (or 
encouraged even more). 
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